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. Section 10 & (0 of' the Passport Act will be initiated by this

office,” Petitioner submits that the abmrg four lines are extremely
important they show that it was the ‘Assistant Passport officer
who had msued first Show cause notice dated 16.10.2010, it was
the Asslstant Passport ofﬁcer who had taken the decision
whether and tn what extent supply the rehed upon materials and
the scope | Df the second Show cause nutme was the same that
whether the proceedings under Section 10 (3) (c) of the Passport
Act should kbez initiasted or not. In other wnrgl_a petitioner was
never put on notice that'his passport is gﬁiﬁg to be revoked and
therefore this notice also could have at the most culminated in a
decigion to initiate pmc:aedinés under Section 10 (3) (¢) but could
not have resulted in 'a final order revoking the passport of the
pétitmner. A copy of the communication/notice dated 01.11.2010
is annexed herewith and ﬁ:ar}ged as "ANNEXURE P-8".

. As ig evident from the letter dated 1.11.2010 that it is completely

ambiguous on the aspect of supply of relied upon materials and

documents, petitioner's Solicitors were ;;nnstrained to address

another letter dated 10.11:2011 interalia reiterating their

‘request for supply of documents and relied upon materials. By

the same letter petitioner also sought the following

clarifications:- |

49,  Could you please s;:e_ciﬁv what the “letter information and
documents” refarred to, at the top of page 2 of your letter

gare. = _ ;

b. ~ Could you pfeas:e clearly specify what material has been
supplied to Jour and/or is available with or has been made
available te yr::i.r, in connecﬁiah with the present inquiry
AND pro vide us with copies of the same.

i Could you please bﬁe&:u{y. identify who has made what
available.

d. Could you Ffease .ja’enm‘jf which parts of your letter are

your views and which parts are information.from other

sources; &nd- -
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e. Could you please confirm that besides _u_r}mt is and/or will

. be supplied to Lzs, nn other information or material has

been imparted or supplied to you.”

xi.'A request was also made for an nppqrtuqity to tlake inspection of
the file and a date for personal hearing ailndl ext:ension of time to
~ file the detailed repl:.r A cépy of the letter dated 10.11.2010 18
annexed herewith and marked as “ANNEXURE P-9".

xii,That as no reply was veceived to the letter dated 10.11.2010,
petitioner’'s solititors agam addressed a letter dated 11.11.2010
to the Assistant Passpart officer Policy interalia requesting a
response to the request made in letter dated 10.11.2010. A copy
of the letter dated 11.11,2010 is annexed here-:.vith and marked
as P-10". :

x1iii. That on 15.11.2010 the Asmatant - Pagsport officer
yespondec tu the letter dated 10.11,2010 and 11.11.2010 the
contents of: this letter are extremely important and therefore

quoted as hereunder *-

“In view of your letter ‘dated 10.11.2010 and 11.11.2010
regarding reguest for inspection of the material documents,
opportunity for personal hearing and information regarding

_ proposed action to impound/revoke passport of ShriLalit
: ; £ K umarModi,

@"’}“ As reques‘ﬁed, ‘a perso}za} hearf:laglr in this matter is fixed on
16.1 i.?ﬂj 0 at 16.00 hrs in the chamber.of Regional Passport
Officer at Reg:’oﬁaj Passport Office, Manish Commercial
Contre, Dr. A.B.Road, Worli, Mumbai 400 030.”

; vy
It is clear from the above that the .purpose of the hearing
Scheduled on 15.11.2011 was to take a decision on whether to

grant the request for inspection of documents and materials and

request for persohal hearing or not. A true copy of letter dated
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15.11.2020 of the ﬁsqiatantipaaapnrt officer is annexed herewith
and marked as “ANNEXURE P-11".

xiv. Thfit on 15:11.2010 i.e. on the same da-y the solicitors of the
petitioner rbquested that as the notice is too short and the
counsels are husy tharefnre the proceedings should be deferred to
the next working dav that is 18th Novemiber 2011 A true copy of
letter dated 15.11,2010 is annexed haraw1th and marked as

“ANNEXURE P-12",

.That by the‘ letter dated lﬁthNﬂvE]:!lb,er 2011 the Assistant

NV
Passport officer deferred the pracaedinks to 18th November 2011
however in Para 1 of this letter it was stated as under -

- b w

“Please refer to your above mentioned letters requesting for

postponement of the date of personal hearing scheduled at
16.00 hrs on 16.11.2010 regarding proposed action to
impound/revoke passport of Shri. Lalit Kumar Modi.”

A true copy of the lettdr dated 16.11.2011 of the Assistant
Passport , Officer 1is annexed herewith .and marked as

“ANNEXURE P-13"

xvi, That the smlicitnrs of the Petitioner responded to the letter dated
: 16t November 2010 and. clarified that the haarmg to be held on
" @, 18.11.2010 canndt be for the purpose to determme action to
impound/revoke the passport of the petmaner, as is clear from
the letter dated 15t November 201 it is only for the adjudication
on the requests made in the letter dated 10 November 2010 and
11th November 2010, It was further clarified that revocation/
1mpoundmg of petatmnsu s passport is not even in cohtemplation
at this stage as 8 evldem from the corraapundence exchanged
between the parties, Ih the same letter they also stated as

under:-

35
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w5,  We lastly wish to submit that the in the personal
hearing, we will, in addition to our submissions that
the dacumeﬁts and information called for be granted
and an appartumty granted to respond to the same,
also be seeking the fo llowing directions: $
a. That your good self call for all relevant records from
 the Enforcement Dxrectom te and the Mumbai Police.
b. Your good self may provide us Inspection and copy of
all documents and records and information which
form the basis for issuance of your notice under reply.
c. Your good self may provide us the records and
- information which are ref?rrgd to in your letter dated
1.11.2010 and if not the basis on which you claim
that you cannot provide the same and in the context
we repaat and reiterate nrhat is the stated in our
Jetter dated 10.11.2010.
d. * That your good self may. fix a mutual{y convenient
date for a personal .hea.ring' on all the aforesaid and
any other connected 18sues when you may remain

' present and make our submission.
e. Your' good self may extend the time for filing our

clients reply until their request set out above are
fulfilled.” '

A true cc}p'v of the letter dated 18.11. 2010 of the aohmturs of the

petitioner is annexed herewith and marked as “ANNEXURE P-

That on 18.11.2010 the proceedings/ oral hearing was held in the
office of the Regional Passpm‘t officer( Reapnndenh No.3), wherein
the Assistant Passport officer, who had issued the Show cause
notice and all correspondences was akso present, The counsels for
the Petitioner objec;c_ed to the proceedings on the ground that

Assistant Passport officer had issued the show cause notice and
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theraforé he cannot act under the directions and instructions of

regional Passport office?, regional passpnrt officer cannot
participate in the prGCBEdmgﬂ and requeated that the objections
of counsels for thé petitioner in thm regard may be recorded. On
the same very day they addreased the letter dated 18. 11.2010
vecording thear objections. A true copy of the letter dated

18.11.2010 is annexed herewith and marked as M

That on 19 11.2010 e ‘eontinuation of the letter dated
'18 11.2010, the s::nhmtors of the petitioner addressed another
-1etter det_aﬂmg therein the events that had transpired ‘during the
course of hearing on 18.11.2010 and alsu seeking the order which

has been passed on the objection nf the counsels for the
petitioner A true copy of the letter dated 19.11.2010 is annexed

heremth and marked as M
That c-n 29.11.2010' as the letter datad 19.11.2010 was not

reqpnnded to, the solicitors of the petltmner addressed another

communmatmn seekmg a copy of the order declining inspection of
pecords and the cmtxﬁed copies of the Roznama and order sheet
of the proceedings held so far. A true copy of ‘the letter dated
22.11.2010 is annexed herewith and marked as “ANNEXURE P-
R

That the selicitors of the Petitioner were never supplied with the
copy of the order-sheet, Rozanama, the solicitors of the petitioner
were also not l;andea over any order in writing deciding their
objections but by letter ::‘}pteél-ﬂﬂ.ll.ZDlG-they were informed that
during the proceedings they have been advised that “passporr
authority Mumbai 13 headed by the j?&gian&f Passport officer,
Mumbai who can call upon any official or staff of regional
passport ﬂfi‘me Mumbai to assist him and can also delegate the
work to subordm&re officials for the smooth funetioning of the
office.” By this letter pet_;.tmner was also informed that petitioner

has been granted ample opportunity and the final hearing would
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be held by fhe raapandant No — 3 on 26.11.2010. A true copy of
the letter dated 23, 1'1 2010 is annexed heremth and marked as

£ -

L
L - ¥

It is respectfully aubritted +hat a patently incorrect statement
was made in this letter dated 23.11.2010 as would be clear from
the definition of the wnrd Passport Authority. as given in rule 3 of
Passport Rule read w1th Schedule I of the Passport Rule, it 1s
submitted that in terms of these rules Assistant Passport Officer
{s also a Passport Authority.

That as the solicitors of the pet:tmner were neither being
supplied - with the materials on the basis of whmh the Show cause
notice wase issued nor the request for the solicitors of the
petitioner to inspect tHe records was benﬁg granted therefore they
addressed a «::ammumcatmn dated 26.11.2010 to the Assistant
Passport officer and reiterated their previnus requests and also
sought for an opportunity to cross examme the officers of the
Enforcentent Directorate who had made the allegations against
the petitioner. Petitioner also requested that this application

ahnuld be decided before commencing the hearing on merits. A

true copy of the letter dated 96.11.2010 is annexed herewith and

marked as YANNEXUREP-19".

That by another letter d’;ﬁcad 26th Nmrambef 20._11 the solicitors of
the petitioner informed the Assistant'Passpurt Officer that the
prcceechngs Lmtlated by him were misconceived, were being held
in- contraventmn of principles of natural justice, that there was
no substance in the allegations helng leveled by the enforcement
directorate. Along with this letier petitioner submitted a series of
documents whmh clearly establish that petitioner had never
willfully or deliberately avoided any summons. A true copy of the
letter dated 26.11.2010 1is annexed here'.u.rith and marked as
g XURE P-20". '

‘That on 26.11, EDID when the counsels for the petitidner were 1n

L]

midst of the arguments hearing was halted by the respondent no
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copy of the letter dated ie,m.emo is annexed herewith and

marked as ANNEXURE P-24.

xxviij. That on 3,3,2011 an order wee passed under the signature of the
Reependent No - 8 whereby the passport of the petitioner was
revoked. It is, reepectfull;.' submitted ‘- that the faete and
eireumeteeeee enumerated heréinabove clearly demonstrate that

the order dated 03.03.2011 which 1is impué*r;ed herein and

marked as Annexure P-2 was peeeefi-in gross violation of the
principle ef natural ju;et,iee and a summary of such violation of

principle of’ naturel Juemee are as hereunder

a. the letter deted 01.11,2010 clearl:-,r records that the ED had
made the 1‘Equest for 1mpeund1ﬁg of the paeepert of the
petitioner. Such request is not contemplated in section 10
3 (c) of the Passport Act. In any event on a request for
impounding -of peeepert- neither a Show Cause Notice nor
an order for the revocation of the passport can either be
Sid. oT passed. ' |

-

L]

b, In any event the Assistant Peeepe'rt' Officer who is a
passport atithority within the meaning of rule 3 of Passport
Rules read with schedule -1 of Pdssport Rule 1980had

®

issuef the ghow cause notice dated 15.10.2010 seeking a
limited explanation that why should the ereeeed,ing under
Section 10(3) (&) of the Passport Act be not initiated. It 1s

p i | » : i : * "
reiterated that tunder no circumstances this show cause
notice could have culminated in order of revocation of
passport. At the most this show cause notice could have

resulted in initiation of proceedings under Section 10 ( 3) (
¢) of the Passport Act. e
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c. That as the show cause notice was issued by the Assistant

Passport Officer all communications till 18.11.2010 were
issued by the Assistant Passport Officer including the
second show cause notice dated 01.11.2010 and the decision
whether to provid? therelied upon materials or not and to
what extént disclose the relied upon material was taken by
the Assistant Pasabnrt.('}fficer t}'.lerefcre, the Respondent
No.3 could not have assumed jurisdiction mid-way and
cgnd;mtercl' the proceedings and taken the declsion dated
03.03.2011, :

'

d. It is evident from the exchange of the communication that

“

petitioner was neither granted the re_lied upon documents

and materials, nor was petitioner grantéd‘inspection of the

*@ records of the case nor the petitioner 'was granted an
opportunity to cross examine the cnﬁﬁerned officer of
Enforcement Directorate who i'md made the request for
initiating proceedings under Section 10(8)© of the passport
Act nor the petitioner was granted an adequate opportunity
to present his case. On top of that éven the simple request
for grant of certified copies of the orders and roznama was
not hided to.

xxix. That in such facts and éircumstances on 01,04.2011 petitioner

{'r%’!h’ preferred an appeal under Settion 11 of the Passport Act, 1967
against the order dated 03,08.2011 passed by the Regional
passport Dfﬁcer, Mumba:.(Respnndent No 3 ) before the Chief
Passport Officer, Delin' (Respondent No -2). That the petitioner
cx-'aves l&a*feﬂ to place ﬁefmre this Hon'ble Court the entire memo
of appeal along with the documents relied upon in the appeal by
way of separate volume as the same are voluminous.

xxx. That on 14.4.2011 the petitioner addressed’ a communication to
Respondent No. 2 seeking early hearing of his appeal or in the

alternative a hearing on interim stay. A true copy of letter dated
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14.(}4,2011.13 annexed herewith and marked as ANNEXURE P-
26. :

xxxi. That on 14-'{}‘? 2011 the appeal of the petitioner was heard for the
first time, in this heanng counsels for pet:tmnar were given to
Ltnderﬂtan({ that instead of‘ deciding the stay application the
entire appeal would be heard and decided as expeditiously as
possible. ; 1

xxxii. That on 01.08.2011 the appeal of the petitioner was again heard
and it was decided that in the interest of expeditious disposal of
the Appeal petitioner may file his written submissions covering
the arguments made in 1I:he Eéaring as well as on the additional
points whi.ch remained to be argued.

xxxiii.That on 08.08.2011 the General Counsel and constituted
Attorney of the petitioner received a communication from Shri
Paramjeet,Singh, AO (PV-I11), MEA, New Delhi whereby he was
informed and wherein it was tecorded that — “.. On conclusion of
the hearﬂ.ﬁg on 1.8.2011, it was mutually agreed that you may
give a written submjssjan: covering the arguments made in the
hearing, as well as any ;ddjﬁﬂnaf points that you may wish to
maike. Ybu may ._Hsfnr:if' your submission En’dréssed to the Joint
Secretary (PSP) & C{’O at an ear}y. ‘date to enable the Chief

Passport Officer to take a decision on the appeal.”

A true copy of letter dated 08.08.2011 is annexed herewith and
marked as ANNEXURE P-26.

xxxiv. That on 17.08.2011 Counsels for the peltitiuner submitted their

written Submissions in accordance with the letter dated
8.8.2011. A true copy of writtén submissions dated 17.08.2011 is
annexed herewith and marked as "TANNEXURE P-27" It is
submitted that the grounds urged and the submissions made in
the accompanylng written submission -are nor repeated he;‘exn
and the same may lkindly be treated as part and parcel of the

instant petition.
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xxxv. That the Puwer of Attorney holder of the Petitioner files an
applmatmn under Right to Infnrmatmq Act before Regional

» Passport Officer on 17.8.2011 and 26.8.2011. The copies of the
applicatiqﬁs filad before the Regional Passport Officer are

annexed hereto and marked as “ANNEXURE-28 COLLY".

xxxvi, That on 03.10. 2011 .Pei.:it'loner applied to tha Deputy Director,
Dlrectcrate of Enforcément for dropping af proceeding initiated
in pursuance of the s Ecw cause notice dated 20.08. 2010. A true

copy of letter dated 03.10.2011 is annexed herewn:h and marked

as ANNEKUREP 29",

XAxvii. That nn 10.10.2011 the Petitioner addressed a letter dated
10.10.2011 to the Chief Passport Officer. (Respondent No -2 )
requesting therein that the judgment in the case may kindly be

’@?} pronounced at the ear‘liestr passil:tle conveniénce or in ‘the
alternative the petitioner may be granted an opportunity of
hearing for stay of the order passed by the Regional Passpor:
Office, A. true copy of the letter dated 10.10.2011 is annexed
herewith and ﬁarlced as “ANNEXURE }?'IBD".

XXXVviii, That on 12.10.2011  Regional " Paasport Officer
(Respondent No. 8) in reply to application filed under Right to
Information Act states t:hat the Passport .of the Petitioner has

been revoked on directions of the Economic Offences Wing of
Mumbai Police.The copy of the communication dated 12.10.2011
received from the office of the Regional Passport Office is

annexed hereto and marked as "ANNEXURE P-31”.
xxxix. That on 19.10.2011 the Petltmner again addressed a

gl

communieationf reminder to the respondent No 1 reiterating his
request made in {etter dated 10.10. 2011 A true copy of the letter
dated 10.10.2011 is annexed herethh and marked as
ANNEXURE P-32.
«l.  That on 01.11.2011 as no order was belng passed on the appeal
. Petitioner filed a  writ. Petition seeking a direction that the
Respondent I “Jca 2 be dlracted to fnrthw1th demde the Appeal filed
and pending final déctsmn before it.
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xlil,

xl1iii.

xliv.

xlv.
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That on 02,11.2011 Thé Petition was served on Respondents.
That on 08.11. 2011 the. General Counsel and Power of Attorney

holder of the petltlnner received a call in the afternoon from one

© Mr. Paramjit Singh' stating that the order has been paased. The

impugned order was cnmmun'icateq to Ehe petitioner’s power of
attorney by ‘email' on 3* November at 16.13 pm by Mr. Paramiit
Singh (sopv3@mea.gov.in). ’Il‘hat'vide‘ the impugned order which
is dated 31¢ October, 2011, the Respondent No, 2 has not allowed
the Appeal of the petitioner.

That on 04.11.2011, the, counsels of the petitioner withdrew the
aforesaid writ petition in ﬁew of the fact the order was passed. A
true copy of the ardei-ldatec.l '04.11.2011 8 annexed herewith and
marked as ANNEXURE P-33. =g

That the Petlt‘mner had also filed enough evidence before the
Respandents to corroborate the factum of threat to his life anc
none of the said evidence has been considered by the Answering
Respondents. The copy of the documents cited as evidence before

the anaw'e;ing respondents is being filed herewith and marked as

That being aggrieved by and dissatisfied by the -::nrder dated

31.10.2011 (apnexure-P-1) passed by the passed by Respondent
Nbo 2 and communicated to the petitinner. on 3.11.2011 and order
dated 3.3.2011 (Annexure P-2) passed by Respondent No.3, the

petitioner, seeks to file the present writ petition, interalia, on the

[ 3
L]

following amongst other grounds:-
GROUNDS

FOR TH}‘LT in the fac‘; and circumstances of the case it is evident
that the impugned order dated 03.03.2011 wae* passed in
violation of prineiple of natural justice and tfleref-:are. ought to
have been set aside by the Respondent NE;.E (appellate authority).
However, the Respondent No.2 without s:ppreciating the facts
and cireumstances of the case, has passed the impugned order

dated 31.10.2011 and the table given herein under would show

*

L]




19

that evdry finding recorded by the appellate authority

(Respondent No -2) is incorrect, contrary to the records and

beyond the materials bn record:

| FINDING- 1 OF PARA 6

ERROR-

Entertaining such a }'equgrsﬂ: by the
Regional Passport Office, Mumbai
in respect of the Appellant is in
accordance with the established
331*Déedure and . the Regional
| Passport Office, Mumbai was not
expected to undertakce any
independent ‘e:nqu_iriea in _thig
regard other then those already
conducted by the Directorate of
Enforcement, which is  the

Government Agency prof&&l_siﬂnal'ly

| equipped to conduct such

| investigations,

| ‘
‘ :

]

'

|
|
|
| '
|

1) That Passport cannot be
revoked/ _impouﬁded either on the
basis of recommendation = or
directions. Grant, impounding and
revocation of Passport is a subject
matter.of Passport Act and rules,
it cannot be & matter of procedure
established in an office, while
exercising powers under Section
10 (30) (¢ ) of the Act, the passpor:
authority perforrﬁs a quasi judic:al
function and therefore he is durv

bound te " undertalke an

| independent inquiry.

l- 2) That the issue relating to
éalleged deliberate avoidance of
| summons by Petitioner is an issue
matter of

which is directly

| adjudication in the Show Cause

Notice dated . 20.9.2010 and

pending hence a

adjudication,
finding' that enquiry has already

leen conducted is incorrect.

FINDING- 2- PARA-6

ERROR

In the process leading to the itséue
of order dated 8.3.2011 by
| ' o |

legional Passport Office, Mumbai

there was "o

violation® of

1) Bare perusal of notice dated 15t
October 2011 shows that notice

was on basis of recommendations

Directorate of

made, by
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principals of natural

the

informed of the propased actmn

because Appal’lant jﬂ._ras'

and was given: sufficient and

additional time to expllaip his

|

justice.

| herein

| the threat to the

Enfr:ngcament and only explanation
sought was as.to why action under
section 10 (3) (c) of the Passport
Act be not initiated.

2) The bare perusal of the notice
dated 15t October, 2010 shows
rthat the same was issued on basis
of the cnmplair;t dated 16.3.2010

and 3ho:w cause dated 20.9.2010C

1but without disclosing the reply

filed by the pgtitinnel~ to show
cause dated 20.10.2010 and the
letter r:ceived by the Directorate
from the Additional Commissioner
of Police on 16.9.2010 confirming

life of the
| solicitors of the
Dawood Ibrahim,
| 3) It is also evident from the facts

E and

petitioner from

circumstances enumerated

Above that none of the

G 4D ol
principles of natural justice were

followed.

| FINDING 3 PARA-6

ERROR L

| Tt is well known that Shrilalit
Kumar Modi ‘was' acting as the

]
Chairman & Commissioner of the

| Premier League of the Board of

Control for Cricket in India and

WHaS

primarily’ responsible for

conduct of

th_e.i" dFL, | The

1) Finding.that-ShriLalit Kumanr

Modi was primarily responsible for

| the conduet of IPL is incorrect,
Governing Council for the Indian

which is even Dbevond the

allegation made by the Directorate :

IIaf Enforcement. It is submitted

that the petitioner was Chairman -

of the Governing Council of IPL




*

%)

authorities invaatig;t:'gngj tﬁe sase |
reasons | i that
Kumar Modi,
JIPL Chairman &
has

gross irregularities in the cofiduct

have
ShriLalit

capacity as

to helievej
in his't
committed

Commissioner,

of the IFL tournament an‘d

BCCI with various parties in India
Through

fraudulent acts, Shrillalit Kumar

land  abroad.
Modi ‘appears to.have committed
contravention ‘of prowsmns l::nf
Foreign Management

A:c:t, 1999 (FEMA) to the extent, of

Exchange

hundreds of crotes of rupees and

also appears to "have gained

personal benefits by acquiring
| huge amounts of money which he
have

i1s  suspected %o parked

outside India in contravention of

the provisions of FEMA.

in |

award of various contracts by the |

his
|

whith is only a sub committee of
BCCI. All the decisions of the GC
were taken by. majority and were
then approved/ ratified by the
General Body of BCCIL L

2) That ShriLalit Kumar Modi had
1o ﬁnan‘cial powers or even the
authority to sign any agreement..
3) That even in the show cause
notice dated 20.7.2011, issued by
E.D Petitioner has only been roped
in by aid of Section 42 of FEMA
and no substantive allegation or
offence has been alleged against
him, '

3) That Petitioner opened no bank
accounts in India or abroad on

behalf of BCCI is a fact known to

1
both the Enforcement Directorate

and the Passport office,

FINDING 6 PARA 6

ERROR.

That threat to personal safety

ShriModi
considered - by «&he

perceived by
adequately
authorities cuncerned It is notea
that the claimed secuuty threat
Shri* Modi

| was 1n India and it did not prevent

persisted even when

him from attending day to day
which

presence in huge public gathérin gs

functions involved his

was |

That findings on this issue are

completely incorrect, and if so

required petitioner would submit

all the relevant documents in this

regard in, a+sealed envelope, along

with an additional affidavit which

would show.that there is a real

threat to the life of the petitioner

and his family member, security

cover given to them was reduced

g
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and travel all over Ind:,a The | and subsequently withdrawn,

police authorities have all along
offered protection to Shri Modi as

and when required by him, and

' have assured that the protection | e

would continue o;:mel he is back i
from his  trip abroad. In these
circumstances his refusal to make
himself available in India for
personal interrogation by »the

| investigating authorities on the

alleged lack of adeﬁuate' p'rétectiDnIHl

in India can only Tc-e constiued asi e
an action intended.to avoid the
process of law ancll,nun compliance :
of a legal process, It .is pertinent to
'mention that there are hundreds

of prominent individuals /|

dignitaries = who'. are provided |

security pmtecti&an’ by the law |
;enforcement agencies of the
Government of India and the Stdte S !
Government, angd we have h;snrrcll'}.r
come across a *case in which
affected infiividualsi go abrodd on '
| account of this, v:vheré ‘the cost of

arranging  such  security is

prohibitively high.

FINDING 7 OF PARA 7 ERROR

That the alternative procedure for | It is .submitted that repeated

his examination through video request of the Petitioner to be

conferencing, questionnaire, | examined by any other mode as
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interrogatories ete. was considered

by the concerngd authorities, but

it was found that no meaningful

investigation was pc-ssihlq except

by his examination in persbn sifice
the Appellant was requireql'ta be

confronted with a number of

| documents and his evidence 1is

| issues. It was also noted that the
| modality for interrogation in such
cases has to be decided primarily
by the investigating agency, and
individual conveniences 11eléd_.not
take precedence while arriving at
a decision. In the circumstances,

insistence of the physical presence.

Enforcement Directorate 15

considered justified.

required to be recorded on many |

of the Appellant in India by the |

provided for in Section 131 of
Income tax Act is pending decision

_No decision on such request has

been communicated to the
" L]

petitioney till date.

was in order. As per procedure,
impuﬁntling is resorted to when
the passport is in the temporary
custody of the Passport Authority
or 1is them.

Revocation is resorted to when the

surrendered  to

pdssport is not in the cust:';od:,r of

the Passport Authority and it is

unlikely that the passport would

FINDING 8 OF PARA 6 . | ERROR’
That-‘revoking’ the passport of the | This finding is legally
Appellant by the RPO. Mumbai'| unsustaingble firstly for the

reason that the words revoke and
impound are not synonyms, they
have different legal meaning and
effect, merely because it is not
‘poasible' to impound passport
revocation cannot be resorted to.
Secondly there is no procedure !
that if it is not possible to impound

a passport it should necessarily be |
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be presented

Mumbai.

temporary custody. In the. instant
case, fhe passport is still in the
custody of the Appellant it was
not ‘:L‘llli}n{lEI‘Ed 'to the PIA and|
hence revocation was resorted to |

by the Regional Passport Office,

to a PIA for | revoked.

B. Because nf:ither the Respondent No.3 nor the Respondent No Z

had appreciated the scope of the Section 10 (30 (¢ )} of the

Passport Act and the provisions of EEMA which is evident firom

the following: -

" (i)

=

(i1)

50
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The Respondent No.3 in his impugned order dated
03.03.2011 ,has referred to the petitioner as an
accused and appears to have proceeded on the
premises as if a person against whom investigation
under FEMA are under taken can be equated with an
accused in a criminal case. It is submitted that such
‘is .nDt--the_.pﬂsitiDn of law. FEMA has only civil
consequences and even in cases where a show cause
notice’ has been 'issued to a person for substantive
violations of the provisions of FEMA, he cannot be
equated with an acetised in ﬁ criminal case.

the respcmd_ent'alsa failed to appreciate the provision
under FEMA relating to filing of complaint and
issuance of show cause m;tic'e. It i1s submitted that
Section 16 (6) of FEMA provides as under:

“16 (6) Every Adjudicating Authority shall deal

with the complaint under sub-section (2) as

- expeditiously as possible and endeavor shall be made

to d:spass ol the complaint ﬁnaffy within one year

from the d& te of receipt r.:-f the .'.‘.'Dmp!&mr
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Praw‘&ed that where the complaint cannot be
disposed of within 'the said period, the Adjudicating

Authority shall record periodically the reasons in
i

-

writing for not disposing of the complaint within the

. said period.”

And rule 4(1) to al(fi} r:n" the Foreign Exchange Management
L%d]Udlcathﬁ Prnceedmgs and Appeal} Rules, 2000 provide
ag under:*

q Holding of Inquiry:

(1)" For the purpose of' adjud;'c.amag under sertion 13 of
the Act' whether any person ;I’Las committed. anv
contravention as specified in that section of the Act. the

Adjudicating Authority shall, ‘Issue a notice to such person
:’G:ﬂﬁ" requifing him to show'cause within such period as may be
specified in the miffca:_ (being not less than the days from
the date of service thereof) why an inquiry should not be
held against him, : :
2) Every, notmeﬁ Lmdsr sub-rule (1) of' any such person
shall ihdicate the nature of contravention alleged to have
been cm.nmiskted‘by him. .
(3) After considering the cause, If any, shown by such
person, the Ad_,r'udfcaﬂmgf-‘l.utizaﬂ'ty 15 of the opinion Irhar an
inguiry should be held, he shall issue a Jz;t;tfce fixing a date
for the l&ppear&ncé" of that penson either personally or
ﬁhmug;ﬁ: }z;r's.fe.*géf practitioner or & chartered accountant
duly authorised b 3 h}m.
(4) . On the date fixed, the Adjudicating Authority shall

explain to the person proceeded ,gg'm};;sr. or his legal
pr&ct:'tfoher or the chartered &cc?unranr, as the case mav
be, f;&le contravehtion, alleged to have been committed by
such person in a’.fé*& ting the provisions of the Act or of rules,
J-e'gu}a tfmﬁs,_ notifications, direction 'or ‘orders or any

condition subject to which an authorization is issued by the
1
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Reserve Bank of India in respect of which contravention 1s

alleged to have taken place.”

In view of the aforesaid provisions of the FEMA and Rules

framed there under it is submitted that every complaint under

FEMA shquld be dealt with expeditiously and where the
complaint is. not disposed of within.a‘ year the adjudicating
authority shall record reasons in writing for not disposing of the
complaint. in the said period, it is further contemplates that a
complai;ﬁ and sﬁaw cayse notice have two stages of adjudicartion.
First atage is the one envisaged in rule 4 (3) i.e. the decision to
hold an enguiry. It 13 submitted that the 1espﬂndent have failed
to appreciate that on the complaint dated 16.09.2010 and the
show cause notice dated 20.09.2010 even after a lapse of one year
not even a preliminary decision whether to hold the proceedings
or not to hold thg'i::rc:ceedingg has been talfen by the adjudicating
authority of FEMA. In such circumstances the factum of filing of
complaint dated 161092610‘ and issuance of show cause notice
dated 20.09.2010 cah neither be the basis of issuance of show
cause notice dated 15.1921{}1@ nor 0;1 the basis of such facts the
order dat.ed 03.03.2011 cu_u‘ldl have been passed nor on the basis of
such facts the order dated 03.03.2011 could have been sustained
by the appellate: authority. Furthér' the respondents have failed
to appreciate that the aféresaid provisions of FEMA do not

contemplate any custodial interrogation.

. Beecause the respnndents have fqﬂed- to appreclate the

submissions made before them and without even recording the
submissions made respondents have mis-directed themselves i

passing the impugneﬂ orders.

s That because the impugned order fall fowl of the

“WEDNESBURY PRINCIPAL” as settled by the KING'S BENCH
DIVISION in the case of ‘ASSOCIATED PROVINCIAL

PICTURE HOUSE, LIMITED, v, WEDNESBURY
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CORPORATION” where the concept of “unreasonable’ has been

explained in the following terms-

“For instance, & ,,l:er.san' entrusted with diseretion must, 50 to
speak, direct himself properly in law. He must call his own
attention to the matters which he is bound to consider. He

must exefude f‘r&m his' canmder&tmn matters tWwhich are

irrelevant to Wh&ﬁ he has to ccnszder 3

“Gimilarly, there may be something so absurd that no sensible
person could ever dream that it lay within power of authority.”
That in the instant case the respondents have categoricallv
ﬁZL[h vefused to apply 111dapendent mind to the facts placed on record
and have on the cuntrar:.r Leld that the opinion formed by the
investigation officer is hmdmg and that thé Passport Officer is
bound to act in furtherance of the same. That any reasonable
tpibunal would have appreciated that the Investigating Officer of
Et":fm*cer.'r::ant Directorate by _it’:a abse-nce in the proceedings has
decided not to prosecute the application and that the presence of

the Petitioner is not required for the purpose of investigation.
E. Because the impugned qrdei’ is also unreasonable as it is in
violation of principles of proportionality. It is submitted that
o vight to life is a fundamental right as guaranteed under Article
A 21 of the Cansmtutmn of India. It is submitted that while
deciding the need of the investigating agency of investigate the
alleged effences purportedly committed by the petitioner it was
'incumbe.t?t upon the Adjudication Authority to have balanced it
when the'- threat perception faced by the Petitioner and his family
from the underworld as the same was alac_cc-nfirmed by the

premier mveshgatmg agency of the country. !

F. Because the 1mpugned order suffers fmm illegality and is also in
teeth of principleg uf_prc:-pm-‘gmnahty as it is-an admitted position

that the alleged offences investigated by the investigating

N %ﬁiﬂm g T T

i SR Wu“ =ah
1 A

tfﬂ[ﬂ]! "Et i iéflﬁ[hlﬂiﬁ WH’”’“ Gl e e

. E;E'r! % I[[ il |T1E ?aiﬂﬁﬁﬂ.ﬂdﬁlﬂhid




: : P
-authority have civil consequences for whmh the Petitmner cannot
be arrested during the course of investigation. Most importantly.

FEMA itself pruvidea that after culmination of investigation and

filing of 'tomplaint before the Special Director, and, issuance of
show cauge the Petitioner is entitled to appear through legal
rapresentative or Chartered Accountant. In view of this legal
position whan an accused cannot be apprehended or put to
Cu'-‘:‘-tﬂdla]. intermgatwn duri ing mvestlgatmn enupled with the fact
that after completion of investigation has a statutory right to be
represent;ed through lawyer / chartered accountant then the
finding in the impugﬁed order that “...insistence of the physical
presence of the prellar‘;t in India by ‘the Enforcement
Directorate is considered justified” is illegal. It is submitted that
lack of power to apprehend - affences having civil consequences -
and right to be 1‘9])1‘esénlted through lawyer after completion of
investigation, coupled with .the fact that there was a threat
perception to the life of the Petitioner and his family members in
India, the Appellate Authm ity / Respnndents were bound to apply
the prmmples. of proportionality while passing the impugned
order and could not have passed the impugned order with an
intent to induce the Petitioner's presence in India because as an
alternative method f::;r investigating / interrogation as provided
hy statut::}ry Section 131.(1) of the Incomeé Tax Act and which
@ﬁ% could have served the same purpose. :
: G. Because in any event the Respondent ND,Z'cught to have allowed
the appeal filed by the appellant against the order dated
3.03.2011 because Lhe same was passed in violation of the
principle of naturél justice. Petltmner was not supplied with the
material /documents relied upon for the purpose of issuance of
show cause nuti::e, Petitioner was not granted opportunity to
even inspect the file, Petitioner was not given a copy of the order
passed on various request application of the petitioner fm Cross

examination of the ofﬁcers of the ED was not even considered and

54
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the hearing c;f the'prﬁceedings was closed in_the midst of

arguments.

 Because in Maneka E‘_mndhi’e. case.had read ‘down the phrase

general public interest and limited iE'tD the interest of public
order, decency and morality. It 18 submitted that the impugned
orders have not bEEn passed on, the grounds of public order.

decency or morality and neither of the authorities below have

_either discussed or decided if there was any question of pubiic

order; decency or in.aralit;r _imolved. Pei;,itiorier further submits
that the petitioner and'hia family have fundamental right to life
and liberty, such 1igl‘ft'includes a right to life without any
unnecessdry fear and anmety of their well being and includes a
ight to preserve one's own I1fe and the life of his family members
ther efore in such circumstances the order revoking passport of
the petltmnar would also fall' foul -::-f the Artmle 21 of the
Constitution of India.,
Because the Supreme Ccurtl also in Maneka C;andhi's judgment
stated in para 82 that if the festrietim‘:s imposéd by an order ws
10 (3) (o) is so wide, excessive or disproportionate to the evil

sought to be averted that it may be considered unreasonable and

“in that event if the consequence is to abridge the fundamental

right, it wnuld not be saved h:,r Article 19(2} or 19(6). Thus, the
principle of proportionality m vegard to 1mpc~undmg of passport
wag expounded in the said judgment itself. Because after the
judgment*® in‘ case of ManekaGandhiIndia acceded to
Internatiur@al Covenant on Civil and Political rights, 1966, Article
12 of Cﬂw%nant of Civil and Political rights provides as under:
. Eve}yon'e' la wﬁ?ﬂ v within the territory of a State shall,
within that Eerz*lir'tar}f, have the right to liberty of movement
and freedom to choose his residence. .

2. Everyone shall be free to leave any cot:;ﬁtrja including his

G,

L

2 The above-mentioned rights shall not be subject to any

reﬂm’ct;’ans except those which are provided by law, are
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necessary to protect national security, public order (order
pubffc), -public health or morals or the rights and freedoms
of others, and are ‘consistent with the other rights

reaogwmed in the present Covenant.

sy

No one shall be arbitrarily deprived of the right to enter Ais

own country.”

It is submitted that on India having acceded to the aferesaid
Covenant the same would become a.'utr::matically applicable o
exercise of powers under section 10 (3) (C Jof the Passport Act
and powers under section 10 (3) (C) of the passport Act cannot be

exercised in contravention of Article 12.

G.  Because t.he International Covenant on ("Ji:uil and Political Rights
1966 was acceded to by India on 10.4.1979. It is submitted that
after India acceded to the said Cm;enant. the conditions
mentioned in Article 12(3) of the Covenant hecome automatically
applicable to Section 10(3) (c) of Passport Act and therefore, the

powers Séction 10(3) (¢ ) would be circuiscribed by following

conditionsgi—

(a) That such . action should be to protect National
Security or

(b)  To protect public order ot

(e)  To prptect public health or morals or

(d) Theﬂrfghts and freedmms; of others

-§

LI

J. Because the rights under Article 12 of the above c_dvenant
includes the right to obtain and maintain the necessary transfer
documents, in’ .pa.rticﬁ:lar' a passport. The impounding or
revocation, of the passport would directly impinge upon a person's
right to leave any cm'mtry or travel elsewhere. It is submitted
thét only in the exceptional circumstances mentioned in Article

12(3) can the rights provided under Article 12(2) be restricted.
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Therefore, to be permissible ‘the restriction should confirm to

Article 12(3), If the restrictions are mot in conformity with

requirement of, Article 12(3), they would violate the right
guaranteed under Artlcle 12(2} of the Covenant.

K. Because there was gross wulatmn of principals of natural justice
as even the copy of fl&e'nurparted requests filed by Directorate of
Enforcement whmh allggedl}r formed basis of the order of
revocation Was not supphed to the petitioner,

L. Because whether there was o deliberate and willful disobedience
and non-compliance of summons of personal appearance issued
by the Enforcement Directorate is an issue .directly pending
adjudication before the Special Director, Enforcement Directorate
in complaint proceedings initliﬁted b}; the Investigating officer
vide his complaint dated 16.9.2010 and on which Show Cause

5_’@% *  was issued on 20.09.2010 Elntll- reply was filed the petitioner on
12.10,2010 and jn spite of several reminders the Show cause has
not been decided till date of filling of the‘present petition. It is
éubmitted that the impugned order vir’cu:ally passes a judgment
of memtmn ag‘amst the solicitors of the ‘petitioner in the Show
Cause prﬂﬂ&admga which are pending adjudication and clearly
outside the jurisdiction and domain of the Passport Officer.

M.Because the Order dated 03.03.2011 has been passed in
purported ;éxercise of jurisdiction and powers under Section
10(3)(c) of i%ha. Act. It is respectfully submitted that Section 10 (3),

%}% (c) of the Act has no ali::plicatiﬂn Whatsﬂever';:o {;he present case.

The present case does not. involve anythiilg _';vhich affects or
offends “interest of the sovereignty and integrity of India”; “the
security of India"; “friendly relations of India with any foreign
country”; and “in the interest of general public”. The assumption
of jurisdiction by the Respondent was therefore, plainly illegal
and the exercise of powars E}r the Respondent was ex-facie.
without jurisdiction and 'the authority of law. The Impug‘néd
Order is therefore ex-facie, without jurisdiction, illegal and null

and void ab initio. The same is a nullity in the eyes of law.

-
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N. Because the impugna& orders seek to justify the action of

revacatwn of the Pemtmners passport en the ground ‘in the

interest of' the general public”. It is respectfull}' submitted that

.there is nothing, in the facts of the present n:.:aae and/or in the

findings in the impugned orders, which can even remotely be
described as justifying the revocation of the Petitioner's passport
as being, in the interest of the general pubhc The view taken by

the Re-spmndents is plainly perverse and an 1mp0351hle view,

Because in any case the investigations against the petitioner is

under the provisions of F.EM.A espacmlly unde1 Section 13
which only entails civil consequences and the offence, if any. is

compoundable in nature as pgr Section 156 of the Act,

. Because the petiticmer could not appear in person as he faced a

real threat to his life hy elements from the Underworld which is a
fact 5ub3tam1ated by reports of Mumbai Polme The threat to the
Petitioner's life was communicated to ED by Mumbai Police.
However ED suppresised the same .while filling the alleged
applications to Respﬂﬁdent No. 3. It is the case of the petitioner
that a letter addressed by Joint Commissioney of Police, Mumbai
was available with the Directorate of Enforcement at the time of
filling of the applications ‘dated 4th October, 2010 and 15%
October, 2010." :

 Because the respondents have fdiled to appreciate that the

petitioner under Article 21 of the constitution of India has right
to life and liberty, such right includes a life of dignity without
Lmnecassal';' fear and anxiety and tha right to preserve dnce life
and the 1;ife _c:nf Ilthe fa1311.1y.0r his family members. In such
circumstaﬁces‘. on an alleged ,non-appearance or non compliance
to the summons of Er_l:furcem'ent Directorate, an extreme step of
revocation of pasapnrﬁ could not have beelrl taken specially in
view of fact that the law itself ﬁrovideg for alternate methods of
participation is such proceedings, petitioner has expressed his
willingness to participate in such proceedings through any

alternative method of law no éxpress decision was ever taken or

e i
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cummuni—::ate]fl tb thé petitioner on use of such alternative
methods, * I

R. Because the petitioner ha‘d_nevar avoided any summons and on
the contrary there have. been occasions where the authorized
vepresentative of the petitioner had visited the office of the

Enforcement Directorate to collect summons.
|
_ Because each and every mﬁ:rmatwn / documents sought for by

2

the investigating officer were immediately provided and in any
case provided within the time prescribed by the investigating
officer. S SEe

T. Because the petitioner has never eve1 refused to appear before
the investigating officer but has sought an accommodation that
the investigating officer may kindly exercise jurisdiction vested
in it by virtue cf Section 131 (1) of the Income Tax Act and 1ssue a
.commission to questmn the petitioner either by video conference
or by persr:mally questmmng him in Lcrndon UK.

U. Because the purported exemlse of pcwer under Section 10 (3) (¢
of the Passpnrt Act,* 1967 by the Respondent No.3 is totally
without jurisdiction as no case was made out by Directorate of
Enforcement to show that nan-apﬁearance of the.petitioner before
the inveséigating officer would affect the interest of the
savereigntﬂr and .inte grllty of the ccuntr:,; or the interest of general
public. II i

V. Because even otherwise the non-appearance of the petitioner

. before the 1nvest1gatmg nfﬂcm of Directorate of Enforcement is
allegedly in defmnce of the summons dated 2.8,2010 and
24.8.2010 the nvestigation stands eompleted as a complaint
dated 20.7.2011 has been filed by the investigating officer itself in
which it iz an admitted position that the petitioner had no
financial pewer in rega::*d to the affairs of BCCI / IPL and
allegautions against the petitioner are based upon Section 42 of
FEMA. | . '

W.Because wn;.i:hnut prejulijiice to the aforesaid it is submitted that

the respondents have w!ithout applying their mind to the material

L
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on reeerd and eﬁbmieeiens advanced, dieregerded the serious
threat to the life -::-f the petitioner which prompted the petitioner
to leave the eeuntry The petitioner left the country several
months prior to the commencement of* the investigation by
Directorate of Enfereemeqt, the reasons for which were set gut In
preater detaﬂ in his reply dated November 26, 2010 and in the

written submissions dated EL“ December 2010.

. Because the fundemente.l basis of the: "impugned orders 1S

erroneous and misconceived. The pleeeedmge leading to the
passing of the Order peeeed by Respondent No. 3 were

commenced by a communications ddted 4t October, 2010 and

15t Qctober 2010, This communication forms the foundation and
the genesis of the eetllen which culminated in the passing of the
Order passed by _Ree;iendent No. 3.'The allegation made in the
communication dated 4% October, 2010 and 16t Qectober 2010
was thati

w t+he Enforcement Directorate had informed the Passport
Authorities.that the‘eemplairrt dated 16 September, 2010,
under Section 13 of the FEMA had been filed against the
petitioner en-:l ;

ii. the show cause notice dated 20th Se_ptem‘eer. 2010, alleging
nen'éemplienee of the summons issued by the Enforcement
Directorate, had been issued to the_pei‘.itiener. :

On this limited basis, the petitioner was called upon to explain
why action under Seetlen 10(3),(c) of the Act should not be
initiated against him. The eemplamt and the show cause notice

issued by the Enforcement Directorate was, therefore, the only

' hasis for seeking to exercise -of jurisdiction under Section 10(3)(c)

of the Act. A bare perusal of the complaint and the show cause
notice issued by ‘the Enforcement Directorate clearly indicates

that the petitioner had been, thereby, called upon to explain

" whether his failure to appear before the officials of the

Enforcement Directorate, pursuant to summons issued by them.

e
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could be said ]{'.'n be dali,blarate'andfnr willful. Inherent therein was
the fact that there was still to be & determination of the issue of
whether the faﬂme of ' the petitioner to appear before the
Enfor cament Dxrectorate pursuant to their summons, was willful
or clehberate It is tespectfu'llv submitted that the jurisdiction
under Section 10(3)(¢) of the Act cannot be exercised, let alone a
citizen's passport revoked, merely because a Show cause notice
hae been issued by an Investigating Agency, geeking an
explanation from & citizen on whether his failure to attend
pursuant to a summons, can be regarded as willful or deliber ate.

" Y. Because the Respondent No. 3, whilst palssing the Order and
puumrtmg to assume and/or exercise jurisdiction under section
10(3)(c) of the Act has completely fmle;:l to appreciate that the
central ‘issue (and jurisdictional precnndltmn) on which the
present proceedings have been founded was yet to be decided by
the officials of the Enforcement Directorate. The Enforcement

Directorate had not found the explan"atmn to the Show Cause

Nm,lu: dated 20.09,2010 unsatisfactory. In this view of the
matter, the least that could be said was that the issue of whether
the petitioner had deliberately and/or w1llfu11y refused to comply
with the summons 1ssued by the Enfurf.ement Directorate, was
atill at large and remamed to be decided. As the Enforcement
Directorate was yet to decide on this, it was completely ;llegai.
wholly impermissible and aéainst all known principles of fairness
and justice, for the Respondent No. 3 to assume and exercise
jurisdiction under Section 10(3)(c) of ¢he Act and revoke the
petitioner's passport. .

7. Because it.is well settled that right to self preservation is the
basic human right of all mankind and also the facet of right to
life. In Surjeet Singh v. State of Punjab 1996 (2) SCC 336, the
Hon’ble Suprem:e Court held:

- ‘1. It is otherwise important to bear in mind that self*

preservation of one's life is the necessary concomitant of the

iR iﬁm;ﬂ“’*“”"’”ﬂiifaamﬁfummWLW“ i

e

AR [Hil!ﬂlﬁiﬁhﬂi’?‘i"k

L |

et ity nrn El.""1 HTH
R
e LT J:l

o bl B a: T El!. _
‘i??!msirr {

e A W W

LM



AR

z*z]g'}:it to life Iensbr:'z}ed in Article 21 of the Constitution of

l -
India, fundamental in nature, sacred, precious and

inviclable. The Importance and validity of the duty and
right to self-preservation has a species in the right of selt

defsnce in.criminal law. Centuries ago thinkers of this

Grea.t Land conceived of such right and recognised it.

Thus Articléil of the Constitution embodies, as part of the right

to life, the sacred and precious and inviolate-able right to self:

preservation as part of Article 21.

AA. Because if the Orders passed by Respondents are not set aside.

serious and startling consequences will follow, occasioning great
miscarriage of Justme In all cases.where a mere show cause
notice has been issued to a citizen callmg upon him to explain

whether the failure to response to & summons was willful o
deliberate, the Authc:-rltaes under the Passports Act, could even
before the Authm ity / Agency issuing the show cause notice had
adjudicated thereupon, exercised jurisdiction to revoke a citizen's
passport. Such a scenario would be abhafre_nt to the rule of law

and could hever be deseribed as “due process”.

BE  PBecause there has béen a gross violation of principles of natural

g2

R

jﬁstiue in the manner in which the Responldent No. 3 sought to
agsume jurisdiction midwéy to the proceedings. It is a matter of
record the proceedings were commenced by a cnmmumcatmn
dated 15t Dctobel, 2[!1#] (whmh the Respnndent No. 3 has
described as a show cause notice / this cnmmumcatmn / show
cavse notice was addressed by the Assistant Passport Officer.
. Poliey, and called upcm the petitioner to furnish his explanation
hefore the Assistant Passport O_f'fu:er. Thereafter, a large number
of communications were addressed to and responded by the
Assistant Passport Officer, Policy. The recard,' therefore, clearly
records and reflects that the Assistant Passport Officer, Policy,

was to be the adjudicating autherity. In this view of the matter,
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the decision of the Respondent No. 3 to introduce himself midway
through an ad]udmatnrx process and take over the same can only
be descnbed as shackmg and one whmh militated against all
known principles of natural justice. When this wae objected to,
the Assistant Passport Officer and the Respondent No. 3 sought

to persist with this illegality. It is respectfully submitted that the
entire case put' forth tiaat th:a hearing was to be.conducted by the
passport office and that the Respunda{ﬂ; No. 3, as the head of the
passport office, could attend the hearing is completely illegal. The
said explanation is cclmtrar:,r to the provisions of the Act and the
Rules. i

It was pointed out at the time of arguments and in the written
cmnmuniciatin‘,rl;s addressed thslt this c-:rn.tenticn was contrary to
the plain words of the statute. The statute clearly prescribed that
the adjudication would be before one a&judicating authority
(Paseport” Officer) and not before a .Passport Office. The

Respondent No. 3 could not therefore take over the proceedings

midway.

Because the observation that the Show Cause Notice was issued
by the Assistant Passport Officer (Policy) as a delegate is false
and contrary to the Notice itself, which clearly‘indicat‘es that Ithe
Assistant Passport Officer (Policy) wds acting in his own right.
This is further corroborated by his subsequent actions. The case

of him acting as a delegate and finding that the petitioner
deliberately absenlzed himself is an afterthought.

Because the complete absurdity of the impugned action will be
underscored by simple illustration. It is possible that the
Enforcement Directorate, which had issued the show cause notice

to the petltmner and vslhmh Was dehberatmg upon the pemtmne: s
response thereto, could bé satisfied by the explanatmn offered bv

the petitioner and accept the said explanation and not to take
any action: pursuant to the show cause notice issued to him.

Despite thig, the Respondent No. 3, in the interregnum, would
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have revoked the petitioner’s pagsport, without even waiting for

the proceedings initiated Ey the Enforcement -Directorate to

conclude.

Because withiout prejudice to the above and the petitioners

contention that the Respundent No. 3 hﬂd no jurisdiction 1o

" exercise powers under Section 10(3)(c) of the Act, it is respectiully

submitted: that at the very least the assumptimﬁlcrfjuriszdicticrn by
the Respondent No. 3, was prematurej The Respondent No. 3, at
the very least, ought to have awaited 'the decision of the
Enfﬁrcemﬂint Directorate on the show cause notice issued by
them, to wl_ii'ch the ;i:}etitiuher- had duly responded and show
cause, SR
The manner, in which the Respondent No. 3 has proceeded.
despite the .Enforcement Directorate not having decided on the
said show cause notn‘:e is cleally reflective of the perver mt} of the
actions of the Respc-ndent No. 3
Because the Orders passed by Respondents do not even consider
the aforesaid subrpisﬂi:ans, which were made, both in the replies /
responses filed by the petitioner’'s Advocates and reiterated at the
time of the personal hearing. It ié respectfully submitted that the
failure of the Respondents to deal with (or even ﬁmperly note), in
the Orders passed, the submissions made by the petitioner's
Advocates, in this behailﬂ clearly establishes that the Order

passed by Respondents have been passed with a predetermined

mind,

Without prejudice to the above and in the alternative, it is
1*espectfull5rj_sul;mitted that, at the very least, this indicates total
non-application of mind. That such an a];prcach has been adopted
by a statutory functionary Elischarging' draconian powers under
Section 10(3)(c) of the Aect 'and purporting t::: revoke a citizen's
passport, as more ‘particularly set c:.lt below, is shocking to sayv
the least, There is a patent _iri'egularity in the exercise of powers

iz manifest from the face of the records,
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Because the Respandent No. 2 has failed to appreciate and/or
deliberately 1gnared the fact that what the Respondent No. 3 has
done is not only to 111ega11:,r assume ;|umadlct1nn and powers under
Section 10(3)(e) of tha: Act; but to act 'a& an Adjudicating Officer
under the pravisinnsl of the FEMA. Such a course of action 18
anknown t6 any civilized system of law and/or jurisprudence.

The Respbndent No. 3 ought 'to have appr emated that his powers
were circu;nscnbed by tha Act and the Respnndent No. 3 could
not enter uipan any enqun*y or render any decision on whether the
refusal or the failure -:if the petitioner, pursuant to the summons
issued by-the: Enforcement Directorate, wWas willful or deliberate.
This was clearly- within the dormain of the Enforcement
Directﬂra_te ‘and the fact, which the Adjudicating Authority under
the FEMA was seized off. A reading of the Order passed DV
Respondent No. 8, clearly indicates that the Respondent No. 3
has clecuied this issue. : '
Because without pi-e;udlce *to the above and the primm.-y
submission that the Respondent No. 3 could’ not have entered
upon any enquiry 1111:4::- whether the failure of the petitioner to
appear in response tra the summons issued by the Enforcement
D1rr.r:Lc:rate it is respectful‘ly submitted that in any event the
finding of the Respondent No. 3 that the petitioner deliberately
absented himself from appearmg befr::re the Enforcement
Directorate and the related fmdmgs gwen in this behalf are all
uneustainable and perverse. The Respondent No. 3 has firstly
erroneously concluded that the petitionér wilfully and/or
deliberately absented himself from appearing ,before the
Enforcement Directorate. Whilst arriving at this finding, the
Respondent No. 3 has Icmnplat.ely ignc'rred the overwhelming
material on recqrd, whic_h clearly* established that there was a
serious erisk - to  the - petitioner's lif;z and elevated

threat perceptions insofar as the petitioner is concerned. The
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petitioner's Advocates had in the replies filed by them extensivelv

adverted to cogent _aﬁci ﬁﬁimpeanhable material which establishes the
existence of such a threat and/or threat perceptfdn. The entirety of 1
material has been surﬁmarily diaregardéd by the Respondent No. 3 ant
that too without affording an::: reasons for doing so. On this ground alons
the findings in the Order passed by Respondent No. 3 must fail and tie
Order passed h}r Raspondent No. 3 is mqmred to be set aside.

Because in any evenf;, it is 1espectfully submitted that the Passy

Officer, exercising powers under the Act, cannot abrogate to himself. .

jurisdiction of deciding of whether an elevated threat perception and -
threat to ]ifefexisted or not. This could only,be determined by the Poli_-
Agencies. In addition to plncmg material on record, petitioner's Advocat--
had, in theu* cnmmumcatmns to the Res‘pandent No.3 / Passport Offic

Assistant Passpart Ofﬂcer (Pullcy] repeatedly requested that the existen -
of such a phi*ea_t and/or risk could be ascertained from the concerne:
agencies (Enforcement Directorate and/or Mumbai Police) and tha:
therefore, these agencies be involved andfor their views sought. Ti.

Remumlent No. 3 #vas requested to call for the records of these agencic-

has also not been stated in the Order passed by Reapondent No. 3.

N. Because the finding, in the Orcer passed by Respondent No. 3 that 1.

petitioner was absenting himself in order to scuttle / hamper th:
investigations, '1? equally unsustainable, The petitioner's Advocates had 11
their commuhications to the Respondent No. 3 and during the course -
the personal hearing, .completely demolished any suggestion that tl
petitioner was seeking to scuttle and/or h'ampgr the investigations. Ti:
vecord clearly demonstratéd that the petitioner had, at every availablc
opportunity, offered to fully cooperate with the Enforcement Directorate
More particularly, the p;raetitioner had offefed to submit a written response,
to any rEQﬁisitinns submitted to him by the Enforcement Directorate
answer questions put to him by the Enforcement Directorate by video ink
and had even agreed to appear before the officials of the Enforcemer:
Directorate, in Londnn To ﬁhnw his bona fides, the petitioner had eve;.

offered to make arlangements for the travel &nd stay of the officials of the

Enforcement Directorate to London.
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Because the Order passed ‘o}r Respondent No. 3 adverts to “loss of foreier

exchange running into hundreds of crores”. In the first instance, there w .-

no material whatsoever on record to draw any inference of any loss
foreign exc_han‘gé as ib.tdl:nit‘_uedly investigation iz still pendingi The sh
cause nutiée didlnot make any allegdtions about this and the peutioner
was not called upon to’ meat the same.

Because tl'l'e finding 11J; the Order passed by Respondent Nc. 3 that
reasons given by the ]:‘lEt].thI‘l.Ll for not presenting himself and the grou:...-
faised in this be};alf were hollow and not deterrent enough to prevent s
presence, are ex facie erronéous and contrary to the record. The petiticii-:
wishes to point out that extensive reference was made to this thy-
perception in the reply dated 26 November, 2010 addressed by
petitioner's Advocates. _Pai;agra_xph 16 of‘_t‘n‘is reply sets out in minute de: ...

clear and cogent mateérial to show that the elevated threat perception \. s

. real and serious and not imaginary or exaggerated. Along with the rej .

the petitionei* had filed a conipilation of dﬂcuments which reaffirmed :
risk, In light thereoi‘ the finding that the petitioner was deliberatz.v

absenting-himself and the 'security concerns raised b:,r him were holl w

“no evidence has been placed an re'cord that me security threat percep:.

to Shri. Lalit Kumar Modi has increased since the time the first summ: .-

had been Jssued by the Directorate of Enforcement”. _

Because the .'Drders ];Sé.ssed by the Raspundeﬁts completely ignore e
arguments of ‘the peti‘;;iunar that admi::'.tedtly the Enforcement Directorvate
was enquiring into alleged violations of the FEMA. It is an adm:. i
position that FEMA is a statute, whose violation involves
consequences, In FEMA there is no-scope for custodial interrogation &
hence the insistence that the petitioney appear before the Enforceme:.:
Directorate in Mumbal was completely unnecessary and/or misconcel

If the Enforcement Directorate had any questions which they wished

put to the petitioner and/or any information which they require from 1+

-petitioner, this could ltave been obtained by considering the varic.:s

options suggested by the-p'etition&r. The Enforcement Directorate had .-
power to issue a commission for questibning the petitioner and

petitioner® had clearly indicated his willingness to appear before
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officials of th:a Enforcement Directaraté_in London and had even offered t
make arrangements for their stay and travel.

RR. Because without prejudice to the abm;a'and in any event, it 1s respectiu...
suhmitted:_that the Order passed by Raspcndent No. 8 fails to take notc
fact viz., that the Enforcvamant Directorate had not issued any show cat
notice even alleging any substantive violation of the provisions of FEM .
The s‘now cause notice issued by the Enforcement Directorate was no!
substantive show cause' notice alleging vm‘latmn uf‘a}w substantive
provision of FEMA but a.nﬂt:u:c which called apon the petitioner to expl:
whether his failure to appem before the afﬁmals of the Enforce:w:
Directorate in Mumbm,, pursuant to a summons jssued to him
deliberate and/or willful.

93, Because the Order passed by Respondent No. 3,.1n terms, prescribes t:ne
stated basis for revoking t,h_e passport of the petitioner as “riecessil
action to be -taken to ifduce the presence of the petitioner’. That =
finding is ex facie without jurisdiction and null and void. The po ..
under Section 10(3) of the Act are extreme in hature and involve a serit.i:

curtailment of the personal libert}'; constitutionally guarantecd

fundamental ypights and freedom of a citizen. The power to revok:

passport cannot be exercised to induce the presence of a citizen, pursuui:
to a summions issued by another authority.or agent.

TT. Because the Order passed by Respondent No. 3 contains a finding that i
insistence nf the Enforcarnent Directorate that the petitioner presc

himaself befclre the Enforcement Directorate at Mumbai was not =.on
handed or mala fide. It is respectfully submitted that this finding .-
plainly exi;runeous for ltnnre than one reason. Firstly, it was juri'sdmtmns:;-'-l'
not open for the Resp!t:ndent No. 8 to have :I-endered any such finding. T ne
gquestion of whether the 111515.,ence by the Enfmcement Directorate ofz:

that the petitioner attend the office of the Enfmcement, Directorate
Mumbai, notwithstanding the serious sécurity concerns and the threa: :
his life, was a guestion -.‘vhin::h was to be decided by the Enforcen:-w
Directorate itself. This guestion was-expressly open and in issue, as @ j.u1!
of the _adjudicatc%.ry process before the adjudicatory authority unc::
FEMA. It was wholly impfdi&&r on the part of the Respondent No. = -

have taken upon himself,the role of adjudicating upon an issue, which was,

.
iy

' M;f.ﬁ*i




K

being cnnsiderad by an adjudicating authﬂrit}' under FEMﬁ- The
jurisdiction under Section 19 (3) of the Act does not and cannot extend tu
ad;udmatlngkupun matters under FEMA, more 80, when an adjudieatuy)
body, constituted under FEMA, is already cunaldermg the same. In dc .
so, the Respondent No. 3 has patently and cleally travelled bevond .-
jurisdiction. Secondly, the Respondent No. 3 Dught to have at the ve:i:
least awaited the decision of the acl}udmatmg authority under FEMA.
entering into tlhe fray and adjudicating upon a matter which was i ..
exclusive domain of the Enforcement Directorate, the Respondent N:
has not only interfered with an adjudication process under FEMA bur &:s°
sought to foreclose the same. What makes it even more irregular and = :
improper is the fact that the Resporident No. 3 has done so without &
inviting the Enfurcément Directorate (which was a party to the lis bet .«
the Respondent No, 3) for a hearing.

@’ﬁa UU. Because the orders passed by the Respondents are even otherw:is=

- contrary to the facts on record and settled law, '

Vv. Eeaauae tHe reasons adumhrated above clearl:,r show that LhE impugn:
orders are ex facie perverse, illégal, and unconstitutional, ana
jurisdictional excess, E’?“d we;'é passed in a perfunctory and mechanica.
manner without fallmiriing the principles of natural justice and for that At

impugned orders deserve to be quashed and set aside.

4. That the petitioner craves leave of this Hon'ble Court to add. alte:
amend any of the above grounds, if so advised,
B. That based on the foregoing, the petitit;ner respectfully submits that the
%D writs and / or reliefs as prayed for shauld-tie granted.

6. That the petitioner has no other adequate, alternative or egua..
efficacious remedy available to him and the reliefs prayed for herein

granted, will be complete,

75 That the petiﬁj.bner-h‘as not filed any other Petitinn before this Hon
Court with regard to the subject matter of the present Petition.

8. That this Hon’ble Court has the jurisdiction to entertain, try and 13:=.
necessary writs, orders or directions as the appellate order has beci

passed h:,r the Respondent No. 2 who has his offices within the jurisdie:
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of this Hon'ble Court and also because part of the cause of action has’

arisen within the juriadict{un of this Hon'ble Court.

PRAYER
In the facts and circumsthnees ::}f the case it is mnst humbly and respectiully
prayed that this H-::nn*ble Court ma}r graciously be pleased toi-

a, That this Hon'ble Cc-urlt may be pleased to Isslu.e a Writ of certiorar: or any
other appropriate Writ/Order or direction in the nature ‘of certicrar:
calling for the records, of tha proceedmga relatinmg to and leading to 1
impugned orders dat.ed B1.10! 2[}11 and 03. 03.2011 and after perusing ...
same may be pleased to quashf set aside the impugned order dn
31.10.2011 passed by the Re_spnndent No. 2 and impugned order dat:i-

= 03.03.2011 passed by the respondent No -3,

'. %ﬂ‘r b. Issue a writ of prghibition or any other apprupriatle writ/order or directiui
in the nature of prohibition thereby prohibiting Respondents thei
employees, agents or people working wit-h..br on behalf of the Responde!..-
from giving effect to in any ‘manner the orders dated 3.3.2011 ant
31.10.2011 passed by the Respondent No.2 & 3.

¢. That this Hon'ble Court may be pleased to Lssue and ex- parte ad interim
ovder of stay of the 1mpug~ned orders dated 31.10.2011 and 2.3.2011 uuu
after haarmg the partxes confirm the same.

d. And / Or Pass any other order / orders as };uur lordships may deem fit u

the facts and clrcumstﬁ neces of the case,

@,ﬂ AND FOR THIS ACT OF KINDNESS THE PI"TITIDNER AS IS DUTY BOUXND
SHALL EVER PRAY.

Place: New Delhii

Dated: January , 2012
.. Pestitioner through Coui-=.
Settled by: e AMIT NEHRA
: ADVOCATE

M. Mukul Rohatgi, pEREED

C-188, Defence Colony
Senior Advocate

New Delhi 110 024
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IN THE HIGH COURT-OF DELHL AT NEW DELHI "5
E};Tmonmﬁam WRIT JURISDICTION
(UNDER ARTICLES 226 OF THE CONSTITUTION)

WRIT PETITION (CIVIL) NO. - . OF 2011
IN THE MATTER OF ; -
Lalit Kumar Modi » Petitioner
: vs.
Chief Passport Officer and Ots. Respondents
FID

I, Mehmood M Abdl son of Late Shri M.N. Abdl aged about 50 years, rio
A-901, Meera Towers, Near Mega Mall, Oshiwara Andheri (W),
Mumbai, at present at New Delhi do hereby solemnly affirm and state |

as under:

T, That I am the constituted attorney of the Petitioner in the
present Writ Petition and am conversant with the facts of the case and

competent to swear and affirm by way of the present affidavit.

2. That the accompanying Writ Petition under Article 226 of the
Constitution of India has been prepared under my instructions, content
of which are true and correet to-the best my knowledge and belief. The

legal submissions made are also believed to be true and correct by me.

3. That the Annexures annexed to the Petition are true copies of
their respective originals. @
| ' 6;\ AQ
: ; DEPONENT
VERIFICATION:

: Verified at New Delhi on ,this‘ -day of October, 2011 that the contents

_ of paragraph 1 to 3 of the above affidavit are true and correct to my

knowledge, no part of it is false and nothing material has been

L}
L ]

Tk LW

e DEPONENT

concealed therefrnm' ;
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IN THE HIGH COURT OF DELHI AT NEW DELHI
EXTRAORDINARY WRIT JURISDICTION
(UNDER ARTICLES 226 OF THE CONSTITUTION)

C.M. NO. OF 2011 -
IN
WRIT PETITION (CIVIL) NO.. OF 2011
"IN THE MATTER OF 2
Lalit Kumar Modi Petitioner
Va.
Chief Passport Officer and Ors. . * ' . ' [Respondents
o . Application under Article 226 the
@m =& Constitution of India read with section 151 of

4

the Code of Civil Procedure, 1908 for exemption
from filing clear copies/ certified copies of the
annexures and ordérs filed with the Writ

f’eti'tinn

To, . ' :

The Hon'ble the Chief Justice and his
Companion Justices of the Hon'ble High
Court of.Delhi at New Delhi

MOST RESPECTFULLY SHEWETH:

-1, That the ﬁpplicantt has filed the accompanying Writ

Petition under Article 226 of the Constitution thereby seeking

The humble Application of the
Applicant above-named

enforcement of his fundamental rights guaranteed and protected

- under Artitle 14, 19 and 21 of the Constitution of India.

2. That the Applicant craves leave of this Hon'ble Court to refer to

and rely upon the contents of the accompanying Writ Petition at

the time of hearing and the same may be read as part and parcel

of the present Application. The contents of the same are not being

repeated herein for the sake of brevity and prolixity.

-
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8.  That the preaent Writ Petition is being filed in haste and the

Applicant would rely on certain dncuments which may be dim or

of whl-::h uncertified copies have been filed. The Apphcant 18,
therefore, filing the I{resem Application seeking exemption from
filing tllle cia&r, legible and certified documents with an
undertaﬁing to replace the said dncumex'lts with the clear typed
version thereof if called upon to do so.

4, That this Applmatmn is made bona fide and in the interest of .

= justice. '

WHEREFORE, premises considered,lthe Applicant prays that

vour Lordships may be pleased to
a) exempt the Applicant from filing clear, legible and certified
copies of the documents/annexures which are dim and the
Applicant undertakés to replaée. the same within the time

granted by this Hon'ble G-;:;urt, and

| M L)  pass such further order or orders as the Hon'ble Court may
; A

@ deem fit to grant in the interest of justice, equity, fair play and

good conacience,

-

and your Applicant, afg in duty bound, will ever pray.

" Place: New Delhi
Dated: October 31, 2011

Applicant through Counsel

L]

-

: AMIT NEHRA
. : ADVOCATE
‘ 3 C-188, Defence Colany

' ; New Delhi 110 024
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IN THE HIGH COURT OF DELHI AT NEW DELHI
EXTRAORDINARY WRIT JURISDICTION
(UNDER ARTICLES 226 OF THE CONSTITUTION)
CM.NO. OF 2011

IN i
WRIT PETITION (CIVIL) NO. OF 2011

2 H
IN THE MATTER OF

Lalit Kumar Modi ; + Petitioner
VB,

Chief Passport Officer and Ors. Respondents

: FI L.

[:Fuﬁf" I, Mehmood M Abdi son of Late Shri M.N. Abdi aged about 50 years, r/o
A-901, Meerg Towers, Near Mega Mall, Oshiwara Andheri (W),
Mumbai, at present at New Delhi do hereby solemnly affirm and state

as under: =t

L, That I am the constituted attorney of the Petitioner in the Writ
Petition and am conversant with the facts of the case and competent to

swear and afﬁrm'lby way of the present affidavit.

& That the accompanying application undet Section 151 of the CPC

has been prepared under'niﬁr instructions, content of which are true

'#‘_‘1“ e
n CB\.\{:’ =ty

; ' o DEPONENT

i and correct to the best mj} knowledge and belief. .

VERIFICATION:

Verified at New Delhi on this day of Oatober, 2011 that the contents
of paragraph 1 to 2 of the above affidavit are true and correct to my
lknowledge, nb part of it is false and nothing material has been

concealed therefrom.
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IN THE HIGH COURT OF DELHI AT NEW DELHI

EXTRAORDINARY WRIT JURISDICTION
(UNDER ARTICLES 226 OF THE ODNSTITUTIDPD

M. NO. OF 2011
IN
WRIT PETITID\' (CIVIL) ND OF 2012
IN THE MATTER OF - 58 _
Lalit Kumar Modi i t Petitioner/Applicant
: R ? :
Union of India and Anr. e - Respondents

To,

ﬁpp-lic'é.'tinp under Article 226 of the
Constitution of India read with section 151 of
" the Code of Civil Procedure, 1908 for Stay

The Hon'ble the Chlef Justice and his
Companion Justices of the Hon'ble ng'h
Court of Delhl at ?\"ew Delln

The humble Application of the
Applicant above-named

MOST RESPECTFULLY SHEWETH:

75
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1 That the Applicant has filed the accompanying Writ

Petition under Article 226 of the Constitution thereby seeking
enforcement of his fundamental rights guaranteed and protected

under Article 14, 19 and 21 of the Constitution of India.

. That the Applicant craves leave of this Hon'ble Court to refer to

and rely tpon the contents of the accompanying Writ Petition at

. the time of hearing and the same may be read as part and parcel

of the present Application. The contents of the same are not being

repeated Herein for the sake of brevity ‘and 'prcl'ixity.

. The illegal act of revocation of passport of the Petitioner by

Respondénts has impinged on the right to travel, which is a right

guaranteed by the constitution of India and hence cannot be

trampled with as matter of course.
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4. That it ig the. aettlad pomtwn of law that any order that is in
violation of or impinges on the fundamental right of a citizen
cannot be allowed to be operate even for a day. It is submitted
that the impgugned order are not only are in gross violation of
principals of natural justice as even the copy of the application
filed by ]jirectorate of Enforcement which formed basis of the
order of revocation was not supplied to the ‘Petitioner and the
order was pasaed by the Respondent No. 3 without Directorate of
Eniorr.ement even once appearing and prosecuting its alleged
apphcatwn seekmg impounding of passport but also run contra
the {:unsmutmnal guarantees provided by fundamental rights.

5. In absence of Directorate of Enfcr-rcemgnt . prosecuting 1ts
apphcatmn coupled with the fact that the Respondent No. 3 had

@ﬁ? only anught fr:rr 1mpﬂundmg of the Passport, the order of

" Respondent, No. 3 revoking the passport became an order passed

suo motor It is submitted that Section. 10 (3) of the Passport Act,

1967 clearly prohibits any order to be passed suo moto and

provides that no ordet Seption 10 cannot be passed without prior

sanction of the Central Government. :

6. The Order dated 3.3.2011 has been passed in purported exercise
of jurisdiction and powers under Section 10(3)(c) of the Act. It 1s
respectfully submitted that Section 10 (8), () of the Act has no
application whatsoever to the present case, The present case does
not involve anythmg which affects or offends “interest of the
sovereignty and 1ntegr1by of India”;. “thee security of India™
“friendly relations of Incha with any foreign country”; and “in the

interest of general puhhc". The assumption of jurisdiction by the

Respondent was therefore, plainly ‘illegal and the exercise of
‘powers by the REapDﬂdEﬂt was ex-facie, without jurtsdiction and
the authority Df law. - ‘The Impugned Order is therefore ex-facie,
without jurisdictgon, illegal and null and void ab inito. The same
ie a nullity 1n tﬁe eyes of law,

7. That the Pet:,tmner ‘eould rmt appear in person and appeared

through his authurlzed representative because he faced a real
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threat to his life by elements from the Uhderworld which is a fact

substantiated by. reports of Mumbai Police. The same were and

are available with the ‘investigating Officer (Enforcement

D:rectorate) and ware suppraased while ﬂ]hng the alleged

applications to Respundent No. 3. It is the case of the Pet1tmne1

that a letter addressed by Joint Cammwsmner of Police, Mumbali
was qvaﬂable with the Dnectm ate of Enfnrcemem at the time of
illlmg of the, applmatmns dated 3rd October, 2010 and 15th
October, 2010. ;

8. The Petitioner had never avoided any summons and on the
contrary there have been .occasions where the E.'thhi]ll?.&d
representative of the Petitioner had wvisited the office of the
Enforcement: Directorate ' to collect’ summons and that the
'Petitioner has never e'.‘.fe__r. vefused to ' appear before the
investigating. ‘officer but has sought an gccaﬁﬁlndation that the
_investigating officer may kindly exercise jurisdiction vested in it
by virtue of Section 131 (1) of the Income Tax Act and issue a
commission to question the Petitioner’ either by video conference
or by personally’questioning.him in London, UK.

9. Each and every inform_atianl / doeuments sought for by the
investigafing officer were immediately provided and in any case
provided witﬁin the time prescribed by the invef:tigating officer.

10. In any event, the complaint does not di.sclcalse any ground to
substantiaite allegatinﬁa of willful and delibers&te disobedience of
summons for the Enforcement Directorate to have initiated
proceedings for impounding of the passport of the Petitioner thus
curtailing his constitutional rights guarante’ed by Article 21.

11, The purported exercise of power under Section 10 (¢) of the
Passport Act, 1967 by the Respondent No, 3 is totally without
jurisdictiém as no case was mader out by the Enforcement
Dirvectorate to show that non-appearance of the Petitioner before
the investigating officer would affect:. -the’ interest of the

sovereignty and integrity of the country or the interest of general

public.

A R L"“““"”“"'“*‘*‘“*l’""'fﬁ"ji"‘:}a{ TR

TR

Al




Lt i g

19. The order dated 3.3,2011 came to be passed after five months of
hearing without even recording that whe‘ther the Enforcement
directorate still desires or requires the presence of the Petitioner

for the purposes of investigation especially in view of the fact that
for the last more than 1 years not even a single summon has been

issued.
13. The Petltmner has a good prima facie case as the nnpugn-:a

orders are ex facie perverse, illegal, unccmstuutmnal and passed
in a perfunctory and méchanical manner wzthnut following the
principles of natural justice. Balance of convenience is completely
in the Petitioner's favor il;asmuch as the Petitioner has a
constitutional right to travel and carry a passport, which he has
held for 50 many years. Irreparable harm will be caused to the
Petitioner if the interim relief as prayed for is nbt granted and on
@ﬁrﬁ the other hand the Respondents will not‘be prejudiced in any

manner if that is so done.

14. This Application is made bona fide and in interest of justice,

' | PRAYER ,
WHEREFORE, premises considered, the Applicant prays that
your Lordships may be pleased to

L]

a) order and diru._act that pending hear.ing and final disposal of
the present writ petition, the operation and effect of
impugred orders dated 03.03.2011 and 31.10.2011 be stayed;

b) pass such further urdm or orders as the Hon'ble Court may

@' deem ﬁt to grant in the interest Df}ustlce and equity:

and your Applmant. as in dr.n:}r bound, shall ever pray.

Place: New Delhi : : e S
Dated: January , 2012 i :
: Applicant through Counsel

AMIT NEHRA
ADVOCATE
£ S C-188, Defence Colony
s+ New Delhi 110 024
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IN THE HIGH CDI'.I.RT- OF DELHI AT NEW DELHI
EXTRAORDINARY WRIT JURISDICTION
(UNDER ARTICLES 226 OF THE CONSTITUTION)

C.M. NO. OF 2011
T
WRIT PETITION (CIVIL) NO. OF 2011
IN THE MATTER OF
Lalit Kumar Modi- . e AEI G Petitioner
[ ‘v"ﬂ-.
Chief Passport Officer an;‘i Grs.l : Respondents
AFFIDAVIT

I, Mehmood M ﬁ.bdi son of Late Shri M.N. Abdi aged about 60 years, rio
A-901, Meera Towers, ':I\fear Mega Mall, Oshiwara Andheri (W)
Mumbai, at present at New Del}ii- do hereby solemnly affirm and state

A8 under:

. 1. That I am the constituted attorney of the Petitioner in the Writ

Petition and am conversant with the facts of the case and competent to

swear and affirm by way of the present affidavit,

2. That the accompanying application under Section 151 of the CPC

seeking ‘stay has been prepared under my instructions, content of

~which are true and correct to the best my knowledge and belief.

(o8

EPONENT

VERIFICATION: i
Verified at New Delhi on this day of October, 2011 that the contents
of paragraph 1 to 2 of the above affidavit are true and correct to my

knowledge, no part of it is false and ndthing_material has been

concealed therefrom.
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