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g
LALIT KUMAR MODI ..., Petitioner e

Through: Mr. Mukul Rohtgi, Mr. U.U. Lalt,

Mr. Rakesh Tikku, Senior Advocates with
Mr. Ankur Chawla, M. Amit Nehra, Mr. Bhanu

Sood and Mr. Rahui Pratap, Adveoases.
versus

UOI AND ORS .. Respondents

Through: Mr. A.S. Chandhiock, ASG with |
Mr. Jatan Singh, CGSC

CORAM: i

HOMN'BLE MS. JUSTICE HIMA KOHLI :

4

ORDER ~'

% 18.01.2012 !
[ : 2 ion

Allowed, subject to just exceptions.

W.P.(C 76/2012

Issue notice.

Counsel for the respondents accepts notice. Counter affidavit be
filed within four weeks with a copy to the counsel for the petitioner,
who may file a rejoinder before the next date of hearing.

List on 13™ March, 2012 before the Registrar for completion of

pleadings.

List in Court on 25™ April, 2012.

HIMA KOHLI, J
JANUARY 18, 2012
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 ANNEXURE-P/3 _
| Copy of the show cause notice dated

' 156.10.2010 issued by the Respondent No.3. &

 ANNEXURE-P/4 'ZG 102
Copy of the interim reply/application dated |
| 26.10.2010 address by the Petltluner to
Assistant Passport Officer. .

| 12.

= T ae e
Copy of the letters dated 28.10.2011 address |
' by Petitioner to Assistant Passport Officer.

\ 13,

'ANNEXURE-P/6 = 104-106
Copy of the letter dated 29.10.2010 address |
by the Petitioner to the APO. ‘

14.

ANNEXURE-P/7T ' v | 07185 |
Copy of the letter dated 30.10.2010 address
' by the Petitioner to APO.

. ANNEXURE-P/8 134 - 137
Copy of the communication/notice dated
01.11.2010 sent by APO to the Petitioner. |

ANNEXURE-P/9 : 138 — 142 |
' Copy of the letter dated 10.11.2010 address |
| by Petitioner to the APQ,
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| APO to the Petitioner




[ 21. ANNEXURE-P/14 i O EET
Copy of the letter dated 18.11.2010 |
addressed by Petitioner to the APO '

22, ANNEXURE-P/15 T e - RO R

- Copy of the letter dated 18.11.2010 :

2 addressed by Petitioner tothe APO. |

| 23. ANNEXURE-P/16 = ° | 155 — 160
Copy of the letter . dated 19.11.2010 |
addressed by Petitioner to the APO. |

'24. | ANNEXURE-PA7 B Lo T 341
Copy of the letter dated 22.11.2010
addressed by Petitioner to the APO.

|25.° | ANNEXURE-PA8  |162-164

| Copy of the letter dated 23.11.2010 issued by |

| | APO to the Petitioner. |

. | : !

126. | ANNEXURE-P/19 s BEETTH 169
| Copy of the letter dated 26.11.2010 address |
| to Petitioner to the APO.

27.  |ANNEXUREP/20  °  |170-202

. Copy of the letter dated 26.11.2010 address |

‘ | to Petitioner to the APO. i

|28. |ANNEXURE-P/21 | 208_208
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|  Copy of the letter dated 10.10.2011 !
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' Copy of the communication dated 12.10.2011 ]
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346 — 347 |
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140. | ANNEXURE-P/33 | 350
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i i ' Copy of the documents cited as evidence |

‘ | corroborating the factum of threat to the!

 Petitioner his life filed before the answering |

| respondents.
(42, [Vekslatnama " | g5
Petitioner through Counsel
' AMIT NEHRA
ADVOCATE

C-188, Defence Colony
New Delhi 110 024
Date: January |, 2012

Please note that er. Mukul Rohatagi, Senior Advocate would be appearing
and arguing the matter on behalf of the Petitioner. Kindly not list the matter
before the Hon’ble Mr, Justice Vipin Sanghi.
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[N THE HIGH COURT OF DELHI AT NEW DELFHI
EXTRAORDINARY WRIT JURISDICTION

WRIT PETITION (CIVIL) NO.: QOF 2011
IN THE MATTER OF 3 :
Lalit Kumar Mofﬁ Petitioner
' V8. :
Chief Passport Officer and Ors. ‘ Respondents

To ; :

The Deputy Registrar : '
High Court of Delhi
New Delhi

Dear Sir

Kindly treat the accampakyi_ng Writ Petition, as urgent under the High
Court Rules and Procedure, foxr the reasons mentioned in the Writ
Petition. It is stated that the Petitioner's passport has been revoked the

Respondents. Hence, the Petitioner seeks urgent’ direction from this
Hon'ble Court against the Respondents.

Thanking You,
. - Filed by:
A= By AMIT NEHRA
! ; : Advocate

. (-188, Defence Colony, New Delhi

Date: 112011




NOTICE OF MOTION

IN THE HIGH COURT OF DELHI AT NEW DELHI

WRIT PETITION NO. OF 2012
IN THE MATTER OF
Lalit Kumar Modi ..Petitioner
Versus
Chief Passport Officer and Ors. k= _...Re:spondents
Sir,
The enclosed Petition In the aforesaid matter as being filed on behalf of
%?;, the Petitioner and is likely to be listed on 16.01.2012 or any date, thereafter.
Please take notice accordihgly.
PETITIONER
Through
[AMIT NEHRA]
. ADVOCATE FOR THE PETITIONER
C-188, DEFENCE COLONY,
NEW DELHI-110024
New Delhi
T Dated: ' 12/01/2012 :
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IN THE HIGH COURT OF DELHI AT NEW DELHI
EXTRAORDINARY WRIT JURISDICTION
(UNDER ARTICLES 226 OF THE CONSTITUTION)
WRIT PETITION (CIVIL) NO. OF 2012

MEMO OF PARTIES

LALIT KUMAR MODI

Citizen of India, Holding Passport No.

241784222 through his Constituted Attorney

Mehmood M. Abdi residing at A-901, Meera

Towers, Near Mega Mall, Oshiwara,

Andheri (West), Mumbai 4000563
Maharashtra Petitioner

V.

1. UNION OF'INDIA
Through Ministry of External Affairs
South Block, New Delhi

2. CHIEF PASSPORT OFFI€ER
Ministry of External Affairs, Room No.
8, 1¢ Floor, Patiala House Annexe, New
Delhi 110 001

3. REGIONAL PASSPORT OFFICER,
Mumbai, having his office at Manish
Commercial Centre, 216-A, Dr. Annie
Besant Road, Worli, Mumbai- 400 030

fespondents
Petitioner throygh Counsel

AMIT NEHRA
ADVOCATE
C-188, Defence Colony
" New Delhi 110 024
Date! __.01.2012
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‘SYNOPSIS

By way of the present writ petitiuln ‘under Article 228 of the
Constitution of India the Petitioner seeks judicial review of the findings
/ decisions of Rs.l and:2 in revoking the passport of the Petitioner on
the grounds of being 1rr,at1r::+nal illegal and procedural 1mpruprlety. It is
submitted while arriving af the. findings resultmg in the impugned
decisions; the respnn&enta have eachewed from considerations relevant
considerations and have conaldered facts which were totally outside the
scope and jurisdiction of the Passport Act. That vide the instant
Petition' the Petitioner ig seeking to invoke the writ jurisdiction seeking
a writ of Certiorari to quash and set aside the order dated 3.3.2011
passed by Respondent NGB and order dated 30.10.2011 passed by
Respondent. Nups L That the Petltmner is assailing the orders/
dec1510n3 and the finding rendered theram on the grﬂunds of a)
Question of legality; b) to whether the damsmn makmg authority
exceeded it's powers; ¢) committed an error of law: d) committed breach
of rules of principals of natural justice; and e) reached a decision which

no reasonable tribunal would have reached.

I ' Question ¢f legali

L]

a. That the impugned orders are totally illegal as the same are n
teeth of cnnstitutionai rights ‘guaranteed under Articles 14, 18
and 21 of,the Conatitution of India, violations of human rights.

violatione gf principal of natural justice and on the principals of

‘proportionality.
b, It is submitfed that the grounds dm:lusad in the orders
impugned, even if accepted in tntahty cannot constitute

reasonable restrictions for interference with the right to travel of

the Petitioner.

T
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a)

b)
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. That on a requeét for impounding of passport an order revoking
the passport of a mtizen cannot be passed for the reason that in
the eyes law the word revnka and impound are not synonyms and
both the worde have their distinet meaning, connotation, effect

and consequences.

It is submitted t'ltlmt the reguirement of Petitioner for
investigatien into élleged Iin&acti::ms of Foreign Exchange
Management Act cannot }3& a ground fér revocation of Passport
by exercise of Section 10 (3) c of Passport Act as violations of
provisions of F.EM.A does not entail any criminal liability and
itself provides representation through lawyers.

[t is submitted that the fundamental right to travel cannot be
restricted ‘éu enforce presente of a person for the purpose of
investigations.

That the actieﬁ of revocation of the Passport on a representation
made by Enfcr_cement Directorate is illegal as it is admitted
position that Enforcement Directorate applied for impounding

and not revocation.

Whether the decision making

It is submitted hat Respundent No.2 -exceeded it's powers while
passing the urder dated 8.3.2011 as no natme seeking explanatmn
“why passport should not be revoked” was ever issued but =
notice dated 15.10.2010 only seeks explanation “why proceedings
under Section 1 G_(S) (e) of Passport Act” should not be issued on
the basis of communication received from Enforcement
Dir ectorate. -

In any event if the shuw cause notice waa issued by the Assistant
Passport officer and if assistant passport officer was dealing with
the 1ssue, which is evidén_f from.the curresimnciencas exchanged
between the parties from 16t October 2011 to 17t November

2011 then the respondent no 2 could not have assumed
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c)

d)

b

jurisdiction mid way and fur the first time in the hgaring dated
18th November 2011, more go for the reason that in terms of rule
8 read thh achedule 'I of the passport, rules 1980, assistant

passport officer is ong of the passport authonties

That it is submitted for an alleged violation of summons issued
by an authority for investigation of an offence which entails only
civil liability, the constatutmnal right guaranteed by Article 18
and 21 cannot be curtailed as it wodld fail the test of reasonable
restriction. It is submitted that failure to appear in compliance of
summons .can only lead to a negative inference been drawn and
nothing more.’

That the cnmplamt does not disclose any ground to substantiate
allegations of wﬂlful and deliﬁerate disubedienée of summons for
the Enforcement Dlrectmrate to have initiated proceedings for
1mpoundmg nf the passport of the Petitioner thus curtailing his

canatlmtmnal r1ghts gu&ranteed by Article 21.

o

Committed an error of law:-

That there was no independent " application of mind by

Respondents and the passﬁart has been revoked on mere

recommendation/ application of some statutory authority.

. It is submitted that application of mind and independent decision

'based on proper appreciation of law and fact is a sine qua non of

judicial process and the orders under challenge make mockery of

such salutary provisions.

That in absence of Directorate of Enforcement prosecuting its

-apphcatmn cnupled with the fact that the Directorate of

o R

L

Enforcement had only sought for 1mpoun.dmg of the Passport, the
order of Respondent No. 2 revoking the passport became an order
passed sun mnto It is submitted that Section. 10 (3) of the
Passport Act 196’? clearly prohibits any arder to be passed suo
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moto and prévidea that no order Sectipn 10 cannot be passed

without prior sanction of the Central Government.

The Order dated 3.3.2011 has-been pasged in purported exercise
of jurisdiétion and powers under Section 10(3) (¢) of the Act. It is
respectfully submitted that Section 10 (3), (c) of the Act has no

w:pphcatmn whatsoever to the present case, The present case does

not involve anything whmh affects or offends “interest of the

sovereignty and integrity of India”; "th:ﬂ._ security of India"

“friendly rellations of India with any foreign country”’; and “in the

interest of geqeral public”.

"

Committed bre f rules of prinei tural justice:*

_ That there was gross violation of principals of -natural justice as

even the copy of the applications dated 4" October, 2010 and 15
October, 2010 filed by Directorate of Enforcement which formed
basis of the order of revocation was not supplied to the Petitioner.
That the prayer of the Petitioner to issue notice to Enforcement
Directorate and for cross examination of the officer of the ED was
rejected w1thcut assigning any reasons.

The statutory authontma (Respondents) ,revoked passpnrt on

basis  of an alleged apphcannn filed by Directorate of
Enforcement which has never been shown to the Petitioner while

disclosing under the i&tght to Information Act that the Passport
has been révoked on directions of Economic Wing of Mumbai
Police which does not form basis of the orders vide which the

Passport has been revoked. Transparency is another facet of
principals of na{;ural justice and' the proceedings before the
respondents were conducted in haste and without supply of

relevant material or even inspection of the same.

. That the legitimate request of the solicitors of the petitioner to

inspect the file / records, summoning of records from other

L
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government department; an opportunity to cross examine the

officials of the ED were neither mngidared nor decided.

That the impugned order falls foul of “WEDNESBURY

' PRINCIPAL” as settled by the 'KING'S BENCH DIVISION in the

ey
o=
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case of 4 I B
LIMITED . WEDNESBURY CORPORATION”  where the

concept of “'unreaannahle has been expl‘amed in the following

terma- .

«Fop tnstance, & person entrusted with discretion must, 80
to speak, direct himself properly in law. e must call his
own attention to the matters which he 18 bound to consider.

He must exafuda from his consideration' matters which are

irrelevant to what he hag to consider”.

...Similarly, there may be something 80 absurd that no

sens;b}e persan could ever dmam tha# it lay within power
of authority.”

That in she instant case the respondents have categorically
refused to apply independent mind to the facts placed on record
and have on the contrary held that the opinion formed by the

1nvest1gatmn officer 13 binding and that the Passport Officer 1s

bound to act in furth:arance of the same,

 That the impugned order is also unreasonable as it is in violation

of principles of proportionality. It is submitted that right to life 1s
a fundamental right as guaranteed under Article 21 of the
Constitution of India. It is submitted that while deciding the need

of the investigating agency of inves%ignte the alleged offences

.
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purportedly committed by"the petitinner' it was incumbent upon
the Ad}udmannn Authority to have balanced it when the threat
perception faced by the Petitioner and his family from the
underworld as the same was also canﬁrmed by the premier
mvestlgatmg agency of the country. =

It is submitted that the impugneéd order Euffars from illegality
and is also in teeth of principles of prnpc:rpmnaht}r as it is an
admitted position that the alleged offences investigated by the
investigating authority have civil consequences for which the
Petitioner cannot be arrested during the Eoursé of investigation.
Most importantly, FEMA ‘ite.alf‘ provide;a that after culmination of
investigation and filing :;f complaint before the Special Director,

and, issuance of show cause the Petitioner is entitled to appear
through legal representative or Chartered Accountant. In view of
this legal position when an accused cannot be apprehended or put
to cuatodis.ll interrogation during investigation coupled with the
fact that after completion qf invastigatinn' has a statutory right to
be repreaentéd through lawyer / chartered accountant then the
finding in the impugned ‘order that “...insistence of the physical

presence of the Appellant in India by ‘the Enforcement
Directorate is considered justified " is'illegal. It is submitted that

lack of power to appreéhend - offences having civil consequences
and right to be represented through lawyer after completion of
investigation, coypled with the fz;cf that there was a threat
perception to the life of the Petitioner and his family members in
India, the ﬁppellgta Authority / Respon'd'ents were bound to apply
the principles of proportionality while passing the impugned
order and could not have passed the impugned order with an
intent to induce the Petitioner’s presence in India because as an
alternative meathod. for investigating / interrogation as provided
by statutory Sectiun,;lﬂi (1) of the Income Tax Act and which

could have served the same purpose.

fitpete -
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Thet any reasonable tnbunel ‘would have appreciated that the

Inveetzgetlng Officer of Enfereement Directorate by it’s absence

.in the proceedings has decided not to prosecute the application

and that the pre"eenee of the Petitioner is not required for the
purpose of investigation. 5 | .

That the ﬂndmge rendered by, the Res.1 in the impugned order
dated 31“=0ete‘eer, 2011 of the Appellate Authent},r are not only
incorrect but contrary to the records of the case available with
the Authority. It seems thet the Authority has considered the
facts and doéuments whmh did not form part of the record or

were not made available to the Petitioner.

The Petitioner prays, inter alia, for a writ of certiorari for
quashing the order dated 31¢t October 2011 passed by the Chief
Passport Officer (Respondent No. 9), and the order dated 3%
March, 2011 peeeed by Regional Passport Officer, Mumbai
whereby (Ree]eendent No.3) has reveke'd the passport of the
Petitioner and Respondent No.3 has upheld the decision passed

' by Respondent No. 1.

Hence, the present writ petition under Articles 226 of the Constitution
of India. : .

2008
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LIST OF DATES -

Petltmner is a citizen of India and was _appointed as the
Gheirmenf Cemmleemner of the Indian Premier League
(IPL), a sub-committee of the Board for Control of Cricket
:n India (BCCI) sometime in the year 2008, as he had
conceptualized the format of the IPL. The IPL conducted
three seasons being IPL-1 (2008), IPL-2 (2009) and IPL-1
(2010) under the aegis of the petitioner. In and around the
year 2009 the law enforcement/intelligence agencies came

to learn that there was serious threat to the life of the

_méeﬁ:ve T
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petitioner and his family and therefore Petitioner and his

family were provxded sound the clock security cover.

25.04.2010 On the night oi‘ conclusion of IPL-3 i.e. on 26th April 2010

' the pet1t1cmer was gerved with a show cause notice by BCCI

allegmg ‘misconduct under the BCCI Regulatmna and 1o

chow cause why disciplinary actmn should not be taken

against him. Simultaneously, petitioner ~was also

suspended as the Commissioner of IPL. The trigger point

of the whole centroversy Were the issues in respect of the

blddmg process involving the Kochi team which became 2a

p{:-htmal controversy and led to the resignation of Mr.

- ShashiTharoor who was then the: Mlmster of State for
@nﬂ External Affgua_. ;

14.05.2010 Petitioner apprehending gerious threat to his life and his
family's life and due to the fact that the security cover was

reduced/ withdratvn by the Mumbal Police left for United
Kingdom.

15.10.2010 The Regional Pass‘port, office Mumbai, under the signature
of Assistant Passport officer (Policy) issued a Show cause
aotice wherein, inter alia, it was stated as under

= - “t is informed by the Directorate of Enforcement,

Mumbai thdt a com plaint dated 16. 09.2010 under
section 18.of FEMA 1999 has been filed against you
and 2 Show Cause Notice has ‘been issued to you on
20.09.201 0 for non *compf:ance of Summons issued by
them. :

* In view of t}ﬁs, you are talled upon to explain as to
why action under Section 10(3)(c) of the Passports

 Act, 1 96?% should not be initiated against you. i

it it HSREERAR R
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96.10.2010 In- raspﬂnse ta i:he letter dated 16.10.2010, Solicitor's of the
petitioner auhm1ttad an interim reply and an application to
the 'agsistant passport cfﬁcer. seeking Supply of all
information, cummunicatmna and documents (Materials )
ceferred to and or relied upon in the letter dated
15.10.2010. Petitidner’s Solicitors' also sought time of two
weeks to reply. to the chow cause after supply of the
materials as.aought for by them. As is evident from the
letter dated 16.10.2010, Iit was a show cause seeking 2
response’as to why the pfncaedings under Section 10 (3){c )
of the passport Act 1967, be not iditiated, petitioner in this
very interim reply submitted and explained the reasons

why the contemplated proceedings. should not be initiated.

Cfc,i“a 98.10.2011 When the Assistant Passport officer did not respond to the
letter dated 26.10.2011 and as the dead line for filing the
reply was appmachmg and there was apprehension that an
ex- par’r.e order may be paaaed against the petitioner
therefore Petitioner’s Solicitors were constrained to address
three letters intéralia seeking a response in writing to the
letter dated 26.11. 2010,supply of ; do-:;umenta and an
Dpﬁarw:lity of oral hearing. |

20.10.2011 Petitioner’s Solicitors were constrained tu address another
80 letter for the fifth'time seeking a reﬂpanae in writing to

their repeated requestsl.

30.10.2011 When the aforeaaici request were not even responded to by
the Assistant Passport officer, petitioner apprehending an
ex- parte -_::_rder filed his second interim reply interalia
explaining; therein, that in absence Df: the materials relied

upon for the issuance of Show cause notice petitioner is not

in a position to file an effective reply, however petitioner

bt R R ?’mﬁﬁmhﬁﬁﬁ?t s i 1??"”4&;.&5;:1!& i LR R
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fully and cnmplately explained his pna:tmn with regard to

01.11.2010

16

the issuance: ::af summone by the enforcement directorate,
petitioner informed,the ‘Agsistant paaapart officer Policy
that he has fully co- operated with the request made by the
onforcement directbrate, provided: all the documents, he
has not willfully avmded any summons, and he hae offered
to be examined via vu:leu link and or commission or by any
cther method as envisaged in Section 131 of Income Tax
act. Petitioner also explained that there is no basis for
initiating proceedings under Sectmn 10 (3) (C) of Passport
Act 1967.

The + Assistant Passport ,  officer issued . a
commuﬁcatiﬁzﬁnotice dated Dlill.gﬂlﬂ wherein it was
recorded that it had received two communications from the
Directorate of Enforcement, dated 04.10.2010 and
15.10.2310.. Howevet, it was statéd t.hnt the same were
confidential in naturle and constitute .correspondences
between two government departments, the copies of these
letter cannot be supplied. In the same letter certain portion
of the cmmmumcatmn which wase relevant according to the
Regmnal Paaspnrt Office was reprnduced and through the
letter dated '01,11.2010 it transpired that the ED has made
a request. for ‘the impounding of the 'passport of the
petitidna;‘. By the eame letter the Assistant Passport officer
specifically. recorded “An additional time of ten days is
being granted from the date of this notice to file his reply. If
no reply is recéived with in the ft.:;t*l;‘f& ted period, necessary
actibn under Section IEI; (3) (C) of the Passport Act will be
initiated by this office. ¥ Petitioner submits that the above
four lines are extremely important they show that it was
the Assistant Passﬁnrt officer 1,:;}1::- had issued first Show
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cause notice dated 16.10.2010, it was the Assistant

Paseport officer who had taken the decision whether and to

what extent supply the relied upon materials and the scope
of the Show cause notice was the' same that whether the
pmceedmgs ander Section 10 (3) ( ¢ ) of the Passport Act
should be initiated or not. In other words petitioner was
never put on notice that his passport 18 éqing to be revoked
and theréfni*e. thia-r:ntiée could have at the most culminated
in a decision to _init'iate,pmceedinga under Section 10 (3 ) {
c) but could not have resulted in & final order revoking the
_ passport of the solicitors af the petitioner.:
10.11.2010 As is evident from the latter dated 1.11.2010 that it is
completely am'mguous on the aspect of supply of relied

upcm materiale and documents, therefore petitioners

LT

'S

Solicitors were constrained to address another letter
interalia reiterating their request for supply of documents
and relied upon materials, By the same letter petitioner
also sought the following clariﬁca;tiana ie
il Cr;ufﬁ you please specify wha{ the “letter information
" and documents” referred to, at the top of page 2 of
your letter-are’
b G‘mﬂd you please, clearly specify what material has
" been sup;’lrf_r‘ef:' to your andfor is available with or has
_ been made available to you, in comnection with the
(i . present inguiry AND provide us with copies of the
same.. ' ' ‘ ;
e Could you please clearly Jdenmfy who has made what
available.
d. Colufd you please identify which parts of your letter

are your views and which parts are information from
L] n

other sources; and

snmmieaermien IR .h,EEﬂIII[[EHIEMHIih[IHm.; B "w'mnﬂ.m

LER I LR G

RSB i

A

ﬁfﬁhrﬁ:i@:rj EE Eii:h i

il ?f?fféffﬂE'i&M!ﬂiéﬁE%ﬁ e

A




5

e " Could yau pfease confirm that bes:des what 1s and/or

will be huppfzed to us, 10 nthar information or

* material hhs been Jmparted or suppfzad to you.”

A request was also made for an opportunity to take
inspection. of the file' and a date for personal hearing and

axtension of time to file the detailed reply.

11.11.2010 As no reply was receiired to the letter dated 10.11.2010,
petitioner's Solicitors again addressed a letter to the
Assistant Passport officer Policy interalia reguesting a

response to the request made in letter dated 10.11.2010.

15.11.2010 The Assistant Pﬁsapuft'* officer responded to the letter dated

%{1%’;% 10.11.2010 and- 11.10.2010 the contents of this letter are
extremely imp‘nrtaﬁt and therefore quoted as hereunder

“Im  view of your letter dated 10.10.2010 and

11.11.201 Ibl'lregai‘dfng‘ request for inspection of the

material :?ocum&nlts, opportunity for personal hearing

and’ information .regarding proposed action [0

impound/revoke passport of ShriLalit Kumar Moadl.

L]

As requested, a personal’héaring in this matter is

“-5,{:: fixed on 16.11.2010 at 16.00 hrs in the chamber of
. ‘Regional Passport Officer at Regional Passport
L Office, Manish Commercial Centre, Dr. A.B.Foad.
Worli, Mumbai 400 030.”

It is clear from the above that the purpose of the hearing
Scheduled on 15.11.2011 was to take.a decision on whether
to grant the request for inspection of documents and

materials and request for personal hearing or not.

18 )
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15- 11,2010 On the same day petitioner’s Qolicitiors requested that as

the notice is too short and the counaela are busy therefore
the proceedings ahould be deferred to the next working day
that is 18 November 2010, =
16.11.2010 Thatall:q.r the letter dated 16thNovember 2010 the Assistant
Pasap.ort officer deferred the proceedings. to 18tk November
2010 however in Para 1 of this letter it was stated as

under:- : ' :
' ‘?.:’ea.ee ref‘er to your above mentioned letters
requesting for postpanan;eht of the date of personal
hearing scheduled at 16.00 hrs. on 16112010
régarding proposed action to Jmpaundfrevoke

passport of Shri Lalit I{um]sr‘Madf. :

18,11 .2010 ' * Petitioner's is;liciturs responded to the letter dated
' 16th November 2010 and clarified that the hearing to
be held on 18.11:9011 can not be for the purpose to
determine action to impoundirevuke the passport of
the petitioner, as is clear from the letter dated
15thNovember 2010 it is only fnr the adjudication on

- the requests made in the letter dated 10th November
2011 and 11t November 2011, It was further clarified

‘fﬁ? that revocation/ ixﬁpaunding of petitioner’s passport
is not even in contemplation at this stage as is
evident from the.correspondence exchanged between
t-hﬂ“ pari-:iels. in the same letter pe;citicner also stated
as under:- oL

“s  We lastly wish to submit that the in the

personal hearing, we will, In addition to our

- submissions that the documents  and

18
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information called for be granted and an
opportunity granted to respond to the same,
al‘sn be seeking the following directions?

a. Th&t *our good self call for all relevant records
from the Enfarcemant Dzrectarate and r.he_

M umbai Police.

b. Your good self may provide us Inspection and
- capy of all documents and records and
nfﬂrmatmn which form the basis for issuance
~of your notice under reply.
e, Your good self may provide us the records and

information which are referred to in your letter
| dated 1 11.2010 and if not the basis on which

: yéu r:;faim that you cannot provide the same

G and in the context we repeat and reiterate what
is stated in our letter dated 10.11.201.

d. That your good self may fix a mutually
convenient date for a personal hearing on all
the afarés.‘m’d and any other connected 18SUES
when you may remain present and make our

. submission. '
e. Your gaad self may extend the time for filing
‘our clients reply until their request set out
above are fulfilled.”

i t ’1#'\- '

18,11.2010 The prnéeedingrlslf oral hearing was hel;l in the office of the
Regmnal Passport nfﬁcar{ Respandent No.3), wherein' the
assistant Passport officer, who had issued the Show cause
notice and ail corresponderrces was also present.
Pet1t1c:-ners Cminsela objected to the proceedings on the
ground that szémtant Passport officer had issued the show

cause notice and therefore he can not act under the

20
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19.11.2010

22.11.2010

23.11.2010

21

directions and matructmna of ragmnal Paaapnrt officer,
regional paaapurt officer 'can not participate in the
proceedmgs e.nd raqueated that their objections this regard
may be recorded. On the same very day they addressed the
letter dated 18.11.2011 recording their objections.

In cantinuatmn of the letter dated 18.11. 2010, petitioner's
Qolicitors addressed another letter detailing therein the
avents that had tranapued during the course of hearing on
18.11.2010 and also seeking the order whmh has been
passed on thé objection of the petitioner.

_I
i

As the letter dated 19. 11. 2{]10 was nnt responded to,
solicitors of the petitioner addressed another
communication aeekmg a copy of the order declining
inspection of rennrds and the certified copies of the

Roznama and order sheet of the prﬂceedmgs held so far.

Petitioner or his ‘solicitors were never supplied with the
copy cf the ordersheet, Rozanama, they were also not given
any order in writing demdmg then' objections but by; letter
dated 23,11.2010 pet1t1c-ner was informed that during tﬁe
prnceedmgs he has been advised that “passport authority
Mumbai is hea ded by the Regional Passport officer,
Mumbai who can call upon any official or staff of regional
passport office M Lu:nb&z to assist him and can also delegate
the work to subordinate officials for the smooth functioning
of the office. ’By this letter petL;mner was also informed
that the petitioner has been gra.nted ample opportunity and

the final hearing would be held by the respondent No.3 on
26.11.2010.




@
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96, 11,2010 As the solicitors of tha petitioner 'was neither being

26.11.2010

26.11.2010

29.11.2010

22
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supplied with the materials on the basis of which the Show
cause notice was issued nor the request for the solicitors of
the pamtmner to inspect the records was being granted
therefore they addressad a commumcatmn to the Assistant
Pagsport officer and reiterated their prewnua requests and
also sought for an opportunity to cross examine the officers
of the Enforcement Directorate who had made the
'allegatiaﬁs against the petitioner. Théy also requested that
this applics.tinril should be decided before commencing the

hearing on merits,

.

By anather letter dated 26th November 2011 petitioner's
solicitors mfarmed the assistant passport officer that the
pruceédmga initiated by him were misconceived, were bemg
held in contravention of _prmmp]es of natural justice, that
there was no substance in the allegations being leveled by
the enforcement directorate. Along with this letter
pehtmner g Sulmturs aubmifted a series of documents
which clearly establish that petitioner had never willfully

or deliberately gvmded any summors.

When the counsels for the petitioner were in midst of the

arguments hearing was halted by the resﬁnndent No -2.

Petitioner's solicitors reﬁuéated that a next date of hearing
may* kindly be fixed for completion of arguments.
Representative of the solicitors of the petitioner visited the

office of the Respondent No.3 and, was informed that

written intimation would be sent:
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1.12.2010 Petitioner's Solicitors again requested for information

6.11.2010

10.12.2010

3.3.2011

01.04.2011

14.4.2011

14.07.2011
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Petitioner’s Suliciiura apprehending that the proceedings

may be treated as closed filed a summary of the arguments
advanced so far and also stated that on a host of other
issues counsels for the petitioner has not been able to
conﬂl_ud; the arguments and therefore this letter dated 6%
December 2011 :ma}r_nnt be taken: as a substitute for oral

arguments,
. -

Assistant passport officér responded to Itha letters dated
96.11.2010. 112.2010 and 6.12:2010 and stated that two
lengthy heanngs have already been granted, petitioner was
also mformed that oral arguments, and replies /
submissions and documents annexures therewith are under
examination and ‘'the decision in the matter will be

intimated in due course.

An order was passed under the signature of the Respondent

No.3 whereby the passport of the petitioner was revoked.

Petitioner preferred an appeal under Section 11 of the
Passport Act, 1967 against the order dated 03.03.2011
passed by the Regional passport Officer, Mumbai

(Respondent No.8) before the Chief Passport Officer, Delhi
(Respondent No.2)

Petitioner addressed a communication to Respondent No. 2
seeking 'efarl},r hearing of his appeal or in the alternative a
hearing on interim stay. e .
Appeal of _tlie petitioner was heard for the first time, in this

hearing counsels for petitioner were given to understand




W

that instead of deciding the stay application the entire
pe;ﬂ would bt heu.rd and decided ae expeditiously ae

paamhle.

01.08.2011 Appaal c-f the petitioner was again heard and it was
©* decided that in the‘interest of expeditious disposal of the
Apneal petitioner may ﬁle his written submissions covering

the arguments made m the hearmg as well as on the

additional points which remained to be argued.

08.08.2011 The Genefal caunsel and constituted Attorney of the

petltmnar recewed a communication from Shri Paramjeet

Singh, AO (PV-ID, MEA, New* Delhi whereby he was

mf-:armed and wherein it was recorded that — ‘.. On
: & : conclusion of the hearing on 1.8.201], zt was mutually
agreed that you may give a written submws:an, covering
the &rguments made in the hearing, Aas well as any
additional points that you may wish to make. You may
send your submission addressed to the Joint Secretary
(PSE) & CPO at ap early date to enable the Chief Passport
Officer to take & de,cz'.s.r‘oh on the appeal.”

17.08.2011 Counsels for the petitioner submitted their written
Suhmmsmns in accordance with the letter dated 8.8.2011.

17.08.2011 The* Power of Attorney of Petitinnér filés an application

undeb Right to Information Act before Regional Passport
Officer.

95.08.2011 The Power of Attorney holder of the Petitioner filed another
application under Right to Information Act before Regional

Passport Officer.
24 e :
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08.10.2011

10.10.2011

12.10.2011

19.10.2011

01.11.2011

02.11.2011

(03.11.2011
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Petitionger applieﬂ to the Deputy Director, Directorate of

Enforcement for dropping of proceeding initiated in
pursuance of the show cause notice dated 20,09.2010.

Petitioner addressed the letter dated 1{} 10.2011 to the
Chief Passport Officer ( Reapondent No.2 ) reguesting
therein that thb judgment in the case may kindly be
pmnnunced at the earliest poas:.ble convenience or in the
alternative the petitioner may be, granted an nppnrtumty of
hearing for stay of the order passed by the Regional
Paagpm&_b_{]ﬂ"lcar._ et

Regi::-nal Passport Officer (Respondent No. 3) in reply to
application filed under Right to Information Act states that
the Passport of the Petitioner has been revoked on

directions of the Ecornomic Offences Wing of Mumbai Police.

Petitioner again issued a communication/reminder to the
Respondent Nr::,?2_ reiterating his request made in letter
dated 10.10.2011.

As no order was being passed on the appeal Petitioner filed
a writ Petition seeking @ direction that the Respondent No.
2 be directed to forthwith decid:e the Appeal filed and

pending final decision before it.

The fetit’i‘a'n’ waé_a.hrved on Reapondents.

The General Counsel s:nd Power nf-,ﬁ.ttorney holder of the
petitioner.rer:ei{r'ed a call in the -afternmn from one Mr
Parf;.mjit' Singh gtating that the order has been passed. The
irﬂpufg'nEd. order was communicated to the petitioner s
power of attorney by email on de November at 15.13 pm by
Mz, P&ramjlt Smgh (sppvﬁ@mea gov.in). That vide the
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impugned order whigh is dated 31% October, 2011, the
Respondent + No.2 has not allowed the Appeal of the

petitioner. : _ .

[l A E

04.11.2011 The petitioner withdrew the aforesaid writ petition in view

of the fact the order was passed.

15.11.2011 Hence, the present Writ Petition assailing the orders dated
31,10.2011 passed by Respondent No.2 and communicated
to the petitioner on 3.11.2011 :?nd order dated 3.3.2011

|
passed by Respondent Ne.3. Pgts
b
L
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IN THE HIGH COURT OF DELHI AT NEW DELHI
EXTRAORDINARY WRIT JURISDICTION

(UNDER ARTICLES 226 OF THE CONSTITUTION)
WRIT PETITION (CIVIL) NO. OF 2011

In the matter of a petition under Articles 226 of the

Constitution of India

And
In the matter of Articles 14, 19 and 21 of the

Constitution of India

And

In the matter of The Passports Act, 1967 and Rules

framed thereunder

And
In the matter of illegal revocation of Passport No.

41784222

And
In the matter of:

Lalit Kumar Modi el
Citizen of India, Holding Passport No. Z1784222 through his
Constituted Attorney Mehmood M. Abdi residing at A-901, Meera
Towers, Near Mega Mall, Oshiwara, Andheri (West), Mumbai
400053 Maharashtra

...Petitioner
vs.
15 Union of India _
Through Ministry of External Affairs,
South Block, New Delhi
2. Chief Passport Officer

Ministry of External Affairs, Room No 8, 1: Floor,
Patiala House Annexe, New Delhi 110001

27



3. ‘Regional Passport Dfﬂcer Mumbai, having his office at
‘Manish Commercial Centre, 916-A, Dr. Annie Besant

Rcrad Worli, Mumbm 400030

5 ...Raspondenta
To, ! 3
The Hon’ble the Chief Justice and his Companion Justices
of the Hon’ble High Court of Delhi at New Delhi
The humble Petition of the petitioner above-
" named ]
MOSTR E | . TH.

1)  That the pat1tmner is.a citizen of India and is ﬁiing the present
Writ Petition under Article 226 of the Constitution of India through his
Cnnstxtuted Attorney Mehmood M. Abdi whose addresa is given above
By way of the instant Petition, petitioner mteraha prays that this

Hon'ble Court may graciously be pleased to i

A) Issue a Writ of ceritic:-rari‘nr any other appropriate Writ Order
or direction in the nature of certiorari calling for the records of
the proceedings relating to and leading to the impugned
orders dated 31.10.2011 and 03. :‘33 2011 and quash the
impugned nrder dated 31. 10.2011 pasaed by the Respondent
No.2 and lmpugned order dated '03.03.2011 passed by the
Respondent No -3. A true copy of the order dated 31.10 2011
and 03.03.2011 are enclosed herewith and marked as
“ANNEXURE P- 1" and ‘ANNEXURE P- 2" respectively.

B) Issue and 'ex- parte ad interim order of stay of the impugned
orders dated 31.10.2011 and 3.3. 2011 and after hearing the
parties confirm the same.

C) And / Or Pass any other order / orders as ynur lordships may

deem fit in the fact‘fa and circumstances of the case.
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9) That Respondent No. 2 is the Chief Passport Officer, which is a
statutory Appellate authority under the ‘Passports Act, 1967

discharging, inter alia, quasi-judicial funutinna.‘Reslmndent No. 3 is the
Regional Pasapr:t-;:t Officer, Mumbai which is also & statutory authority

under the Passports Act, 1967 and also discharges quasi-judicial
functions in addition to administrative functions and the respondent 1o
1 and 2 have passed the impugned orders in discharge of their quasi

judicial functions. '

2) That the brief facts of the case are as under:

i, That the ﬁetiti:'mer v.'ra_s app‘{}iptad as the Chairman/
Commissioner of the Indian Premier League (IPL), a sub
cnmmittée of the’ Board for Control of Cricket in India (BCCD
sometime in the year 2008, as he had coneeptialized the format
of the IPL, The IPL conducted three seasons being IPL-i, (2008),
IPL-2 (2009) and IPL'l‘.(EUID} under the a.egis of the petitioner.
In and around the year 2009 the law enforcement/intelligence
agencies came to lem:ﬁ that there was serious threat to the life of
the petitioner and his family gnd therefore Petitioner and his
family were 'p rovided round the clock security cover. Petitioner 1s
not filing the entire set of documents on this iséua along with the
present writ petition. However, if so required by this Hon'ble
Court the ﬁ'etitionex’; would place o6n ‘yecord the documents
relating to the threat to his life and the life of his family
members and ;also the documents relating to his security cover

and its subsequent reduction and withdrawal in a sealed cover
along with ap additional affidavit for the kind perusal of this
Hon'ble Court. 57

{i. That on the night of conclusion of IPL-3 i.e, on 26th April 2010
petitinna;. ﬁ;r'as_l served with a show cause notice by BCCI zalleging
misconduct under the BCCI Regulations m;ui to show cause why
disciplingry action should not . be taken against him.

Simultar:féuusly, the petitioner was also suspended as the
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Commissioner of IPL. The trigger point of the whole controversy
- were the issues in respect of the bidding process involving the
Kochi team which became a political controversy and led to the

resignation of Mr. Shashi Tharoor who was then the Minister of

State for Externs.l Affmrg That subaequently two further show
cause notices were issued by the BC_CI and presently the
Disciplinary Committee of the BCCI is examining the allegations

of the show ‘cause notice and the reply of the petitioner to such

show cause notices.

iii, That on 14. Dﬁ ZD]{} the petitioner apprehending serious threat to
his life and his family's life and due to the fact that after his
suspension as the chmrman lcommissioner of IPL the security
cover given to him and his family members was reduced/
withdrawn by the Mumbai Police left for United Kingdom.

iv. That on 15,10.2010 the Regional Passport office Mumbai, under
the signature of Assistant Passport officer (Policy) issued a Show
cause notice wher'ein, inter &{1'3} it was stated as under -

‘Tt is informed by the Directorate of Enforcement, Mumba:
that a complaint dated 16.09.2010 under section 13 of FEMA,
1999 has been filed a,g.*é;hsr _ifou and a Show Cause Notice has

been issued to youson 20.09.2010 for non-compliance of

Summons issued by them.

In view of this, you are called upon to explain as to why action
" under Section 10(3)(c) of the Passports Act, 1967 should not be
initiated &gﬂma‘r you.”

It is submitted that this show cause noticed datgd 156.10.2010 was
a limited show cause notice and had-a very narrow scope. This
show cause notice could have culminated at the most in a
decision to initiate proceedings under Section 10 (83 ) (e ) of the
Passport Act, +1967 but could not have culminated in a final
decision either revoking or impmfni:ling' the passport of the

petitioner. At this very stage it is important tb clarify that till
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date the complaint dated 16.9.2010 and show cause notice dated
90.9.2010 have not been adjudicated upai} b}_.r the concerned

_adjudicating. officer of the Enforcement Directorate, Not even a

V.

Vi,

Vil.

RS

preliminary decision to initiate proceedingn has been taken till
date , Petitioner also | subm1ts that such complaint and Show
cause notice is not maintainable. A copy of the show cause

notice d_ated 15,10.2010 is annexed herewith and marked as
ANNEXURE P-8. S

That on 26. 1{] 9010 in response to the letter dated 15.10.2010
pet 1tmne 's Solicitors, cubmitted an interim reply and an
application to the assistant passport officer, aeakmg Supply of all
information, communications and documents (Materials )
referred to and ov relied _‘upon in the letter dated 15.10.201C.
They also sought a time of two weeks to reply to the show cause
after supply of the materials as sought for by them. As is evident
from the letter dated 15.10. EDID it was a show cause seeking a
response as to why the praceedmga under Section 10 (8)(c ) of the
pas,spurt Act 1967, be not initiated, petitioner in this very
nterim reply submitted and explamed the reasons why the
ntemplated proteedings should not be initiated. A copy of the
interim reply/application dated 26.10.2010 is annexed herewith
and marked as “ANNEXURE P-4",
That on 28.10.2011 when the Assistant Passport officer did not
respond to rthéflette'r dated 26.10.2011 a.lnd as the dead line for
filing the reply was approaching and there was apprehension
that an ex- parte order may be passed against the petitioner
therefore Petitioner's Sclicitors were constrained to address three
letters, interalia, seeking a response in writing to the letter dated
26.11. 2{)1{} supply of documents’ and an opportunity of oral
hearing. A copy of the letters dated 28.10.2011 is annexed
herewith and marked as _MM
That on 20.10.2010 Petitioner was constrained to address

another letter for the fifth time seeking a response in writing to
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his repeated requests. | A copy of the letter dated 29.10.2010 is
annexed herewith and marked as Wﬂ,

viil. That on 30.10. 92010° when the afereee.ld requests were not
even reepm}ded to by the Assistant Passport officer, petitioner
apprehending an ex: parte order filed his eeeend interim reply
interalia explaining therein that in absence of the materials
relied upon for the issuance of Show cause notice petitioner is not
in a position to file an effective reply, however petitioner fully
and completely explained his position with regarc_l to the issuance
of summons by the enforcement directorate, petitioner informed
the Assistant pneenert officer Policy that he has fully co-
operated with the request made by the enforcement directorate,
provided all the documents, he has not wilfully avoided any

: summons, and he has effered to be examined via video link and
or commission or by any other method as envisaged in Section
131 of Income Tax Act, Petitioner also explained that there is no
basis for mltmung proceedings under Section 10 (8) (C) of
Passport Act 1967. A copy of the letter-dated 30.10.2010 1=
annexed herewith and marked as Mﬂ

ix. That the ﬁaeemtnnt Paeepnri': officer issued a
communication/notice dated 01.11.2010 wherein it was recorded
that it had received two ee;nmunlcatlene from the Directorate of

Enforcement dated 04. 10.2010 and 16.10.2010. However, it was
e stated that the same were confidential in nature and constitute
@’H correspondences between two gevernment departments, the
copies of these letter cannot be supplied. In the same letter

certain portion of the communication which was relevant

according to the Regional Passport Office was reproduced and

through the tetter-dated®01.11.2010 it transpired that the ED has

made a request for the 1n1pennd1ng of the passport of the

petitioner. By the same letter the Aeeletent Passport officer

specifically recor ded ' “dn additional time of ten days is being

granted from n’:e date of this notice to file his reply. If no reply is

recei ved with in: the sf;pnfeted period; necessary action under
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